COMMON 
LEGAL PRINCIPLES 


That Every One Should Know 


By FRANCIS W. MARSHALL 


Member of the Massachusetts and Illinois Bars 


P-EAAHERE IS NO OTHER WORK like this—none which will so clearly 
inform the average man and woman on points of common law which 
every one should know. The outstanding feature is that about 

ninety per cent. of the material is primary authority as it has been uttered 


by famed judges of courts of last resort, and could be quoted in court and 


accepted as final authority. The other ten per cent. is taken from the great 
writers on law, whose works are almost primary authority, as Blackstone, 
Kent, etc., and would be accepted in court as persuasive authority. 


“Common Legal Principles” is not intended to take the place of a 
lawyer but rather to permit the layman to understand the law and know his 
rights. It will be found exceptionally interesting because the opinions of 


the judges quoted are written in model English easily comprehended by the 
_ layman. 


Since, in this commercial age, we are all more or less men and women 
of affairs, the author had chiefly in mind the general public in preparing 
this masterly treatise. Yet so authoritative is it that lawyers, bankers, real 
estate and insurance men, village and town officials, members of legislative 
bodies or those interested in legislative enactments will find it probably the 


-most frequently referred to legal work in their libraries. In many localities 
school-teachers are now required by recent statute to instruct their pupils 


in our Constitutional law and in giving explanations of the laws, no work 
could be more satisfactory than ‘““Common Legal Principles.” Law students, 
and particularly those about to take Bar examinations; Notaries Public, 


” Justices of the Peace, Magistrates—all will find this work of unequaled value. 


— ne 
_ FUNK & WAGNALLS COMPANY, Publishers 
NEW YORK and LONDON 


The Funk & Wagnalls New 
Standard Dictionary (Unabridged) 


A new creation from A to Z. Four years of time 
and more than $1,500,000 of money were spent in its 
production. Over 380 Editors and Specialists were 
engaged upon it. It has more than 3,000 pages; gives 
over 455,000 living vocabulary terms; has dozens of 
important features not found in any other dictionary; 
and is as far ahead of the old “Standard” as that was 
ahead of every dictionary twenty years ago. 


(All editions supplied with Thumb ey een 
SNe 6D ocd rk ee eat sa oe Le ees 20.08 
(Carriage Charges Extra) 


THE DESK STANDARD 
DICTIONARY 


The most popular abridged dictionary published, con- 
taining 83,000 words and phrases, including exclusive 
information about persons, places, countries, cities, 
states, battles, mountains, rivers, etc—ALL IN ONE 
ALPHABETICAL ORDER. More than 1,200 illustra- 
tions, 1,200 foreign phrases. A great storehouse of 
information, 902 pages, size 6%4 x 9, in great demand 
for office and home use. James C. Fernald, L.H.D., 
editor. 


Cloth, $2; indexed, $2.25. Leather back, $2.50; indexed, 
$2.75. Flexible leather, indexed, boxed, $6.00. Exquis- 
itely bound in full crushed Levant, gilt edges, hand- 
tooled, raised bands, boxed, $12. 


THE COMPREHENSIVE 
STANDARD DICTIONARY 


An ideal ready-reference work for intermediate 
school and for general use Has 720 pages and defines 
and explains more than 50,000 words and phrases. All 
in one alphabetical order. Carries 1,000 illustrations 
and tables of coins, metric system, forms of cut dia- 
monds, types of animals, examples of architecture, etc. 
James C. Fernald, L.H.D., editor. 


Cloth, $1; with thumb index, $1.25. 


THE CONCISE STANDARD 
DICTIONARY 


A dictionary of 589 pages for handy home or school 
use containing 38,000 words and phrases and 780 illus- 
trations. In addition to page plates of food and game 
fish, cattle, etc., it contains valuable tables, and an 
appendix embracing Faulty Diction and its correction, 
proper names, rules for spelling, pronouncing, punctua- 
tion, abbreviation; weights and measures, interest 
tables, and much other handy and useful information. 
James C. Fernald, L.H.D., editor. 


Cloth, 75c; limp morocco, $1.75; Indexed, 25c extra. 
Exquisitely bound in full crushed Levant, gilt edges, 
-tooled, raised bands, boxed, $10. 


THE VEST-POCKET STANDARD 
DICTIONARY 


Smallest and most compact of the Standard Diction- 
ary Series. James C. Fernald, L.H.D., editor. Con- 
tains 26,000 words, including all of disputed spelling, 
and such as have irregular plural formations. Also 
contains rules for pronunciation, spelling, punctuating, 
abbreviating, etc.; weights and measures, interest 
tables, and much other valuable information. 

Cloth, 40c; Blue moroccoette (imitation leather) col- 
ored edges, 60c; Red English Paste Grain Leather, 
gold edges, 90c; index, 10c extra. 


FUNK & WAGNALLS COMPANY, Publishers 
354-360 Fourth Ave., New York, N. Y. 


Common Legal Principles (2 Vols.) $10.00 


COMMON LEGAL PRINCIPLES 


VOLUME II 


Digitized by the Internet Archive 
in 2022 with funding from 
Kahle/Austin Foundation 


https://archive.org/details/commonleagalprin0002fran 


COMMON LEGAL 
PRINCIPLES 


That Every One Should Know 


AS GIVEN IN THE OPINIONS OF THE 
GREATEST COMMON LAW; JUDGES 


By 
FRANCIS W. MARSHALL, LL.B. 
Of the Massachusetts and Illinois Bars 


VOLUME II 


FUNK & WAGNALLS COMPANY 
NEW YORK and LONDON 


1929 


CopyrRIGHT, 1929, By 
FUNK & WAGNALLS COMPANY 
[Printed in the United States of America] 
First published—April, 1929 


Copyright Under the Articles of the Copyright Convention 
of the Pan-American Republics and the 
United States, August 11, 1910. 


CHAPTER 


XV 
XVI 


CONTENTS 


VoLuME [ 


INTRODUCTION . 

Casts CITED 
ConTRACTS 

Torts . 

Criminat Law 
AGENCY 

WILLs . 

PERSONAL RELATIONS . 
PROPERTY . 

Eguity 

TRUuSsTS 

SALES 

NEGOTIABLE INSTRUMENTS 
PARTNERSHIP . 


CORPORATIONS . 


VoutuME II 


EVIDENCE . 
BANKRUPTCY . 


CONSTITUTIONAL Law 
Vv 


119 
143 
157 
195 
229 
251 
283 
S27 
351 


371 
409 
449 


vl 


CHAPTER 


CONTENTS 


XVII Awncrent Lecat Maxims. 


XVIII I vyustrativE Cases 


1 
2 


SO. 085 SON 


10 


Sturges v. Crowninshield 


Arkansas Valley Smelting Company v. Belden 
Mining Company Prag eas Si 


Marbury v. Madison 
Slaughter-House Cases . 


Attorney General of Massachusetts v. Nathan 
A. Tufts 


Ponzi v. Fessenden Et Al 

Gibbons v. Ogden . 

Ex Parte Milligan 

McCulloch v. The State of Maryland 
In Re Neagle 


APPENDIX A Tue ConstituTION oF THE UNITED 


STATES . 


APPENDIX B_ Canons or PRorerssionaL Etuics 


FOR LAWYERS . 


APPENDIX C Canons or ProressionaL Eruics 


FOR JUDGES 


APPENDIX D_ Specimen Lecat Forms 


INDEX . 


XIV 
EVIDENCE 


a 7" 


‘ 
see f 
AS 
Fs 4 P 
7 eas al © 
ee 
: * 
- 


ete 


XIV 
EVIDENCE 


1. What ts meant by the law of evidence? 


The law of evidence has to do with the furnishing to a 
court of matter of fact, for use in a judicial investigation. 
(1) It prescribes the manner of presenting evidence; as by 
requiring that it shall be given in open court, by one who 
personally knows the thing, appearing in person, subject to 
cross-examination, or by allowing it to be given by deposi- 
tion, taken in such and such a way; and the like. (2) It 
fixes the qualification and privilege of witnesses and the 
mode of examining them. (3) And chiefly it determines, 
as among probative matters, matters in their nature eviden- 
tial—what classes of things shall not be received. This ex- 
cluding function is the characteristic one in our law of evi- 


dence. 
Thayer, Preliminary Treatise, 264. 


2. Are the rules of evidence departed from by courts in 
the trial of cases in order to render justice more certain? 


The rules of evidence are of great importance and cannot 
be departed from without endangering private as well as 
public rights. Courts of law are, therefore, extremely cau- 
tious in the introduction of any new doctrines of evidence, 
which trench upon old and established principles. Still, how- 
ever, it is obvious, that as the rules of evidence are founded 
upon general interest and convenience, they must, from 
time to time, admit of modification to adapt them to the 
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actual condition and business of men, or they would work 
manifest injustice. 
Story, Nicholls v. Webb, 8 Wheat. 326. 


3. What is prima facie evidence? 


Prima facie evidence means evidence which standing alone 
and unexplained maintains the proposition and warrants “the 
conclusion to support which it is introduced.” It is not con- 
clusive. It may be met and overcome by other evidence. 

Rugg, Coghlan v. White, 236 Mass. 165. 


4. What is meant by proof beyond a reasonable doubt? 


Proof ‘beyond reasonable doubt” is not beyond all pos- 
sible or imaginary doubt, but such proof as precludes every 
reasonable hypothesis except that which it tends to support. 
It is proof to a “moral certainty” as distinguished from an 
absolute certainty. As applied to a judicial trial for crime 
the two phrases are synonyms and equivalent. 

Com. v. Costley, 118 Mass. 1. 


5. Does the burden of proof, or the weight of proof which 
the proponent must bear, ever shift? 


Where the party having the burden or proof establishes 
a prima facie case, and no proof to the contrary is offered, 
he will prevail. Therefore the other party, if he would avoid 
the effect of such prima facie case, must produce evidence 
of equal or greater weight, to balance and control it, or he 
will fail. Still the proof upon both sides applies to the affirma- 
tive or negative of one and the same issue or proposition of 
fact, and the party whose case requires the proof of that fact, 
has all along the burden of proof. It does not shift, though 
the weight in either scale may at times preponderate. But 
where the party having the burden of proof gives competent 
and prima facie evidence of a fact, and the adverse party 
instead of producing proof which would negative the same 
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proposition of fact, proposes to show another and a distinct 
proposition which avoids the effect of it, there the burden 
of proof shifts, and rests upon the party proposing to show 
the latter. 

Shaw, Powers v. Russell, 13 Pick. 69. 


6. What ts meant by direct evidence and what is circum- 
stantial evidence? 

Evidence is of two kinds: That which, if true, directly 
proves the fact in issue; and that which proves another fact 
from which the fact in issue may be inferred. 

Hart v. Newland, 10 N. C. 122. 


7. How are questions of the admissibility of evidence de- 
termined? 

It is the province of the judge, who presides at the trial, 
to decide all questions on the admissibility of evidence. It 
is also his province to decide preliminary questions of fact, 
however intricate, the solution of which may be necessary 
to enable him to determine the other question of admissi- 
bility. 

Gorton v. Hadsell, 9 Cush. 508. 

S. Is there an inference that a letter regularly mailed ts 
received by the addressee? 

That inference of receipt from mailing should arise it is 
essential that the mail matter should be properly posted. 
This, in turn, involves compliance with certain familiar con- 
ditions:—(a) the letter or article must be mailable matter 
and properly addressed; (b) the postage must be prepaid, 
so far as required by the postal regulations, and (c) it must 
be actually deposited in the mail. 

2 Chamberlin Ev. §1058. 


9. What are presumptions of law? 
A presumption of law is a legal rule established in that 
branch of the substantive law to which the presumption re- 
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lates, and provisionally assuming, until evidence has been 
introduced on the subject, that a given inference of fact from 
certain circumstances, previously shown to exist, has a prima 
facie value. 

2 Chamberlin Ev. §1082. 


10. What is a presumption of fact? 

A presumption of fact is a mere inference from certain 
evidence, and, as the evidence changes the presumption neces- 
sarily varies. 

Chicago etc. Ry. Co. v. Bryant, 65 Fed. 969. 


11. What ts judicial notice taken of? 


Among the things of which judicial notice is taken are the 
law of nations, the general customs and usages of merchants, 
the notary’s seal, things which may happen according to the 
laws of nature, the meaning of words in the vernacular lan- 
guage; the customary abbreviations of Christian names, the 
accession of the Chief Magistrate to office, and his leaving 
it. Courts will take notice of whatever is generally known 
within the limits of their jurisdiction; and if the judge’s 
memory is at fault, he may refresh it by resorting to any 
means for that purpose which he may deem safe and proper. 
This extends to such matters of science as are involved in 
the cases brought before him. 

Brown v. Piper, 91 U.S. 37. 


12. What is a preliminary question of fact for the deter- 
mination of the Court? 


The law is perfectly well settled. Before a question of 
libel or slander is submitted to a jury the Court must be 
satisfied that the words complained of are capable of the 
defamatory meaning ascribed to them. If they are so, and 
also of a harmless meaning, it is a question of fact for a 
jury which meaning they did convey in the particular case. 

Stubbs, Limited, v. Russell, 1913 A. C. 393. 
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13. What ts meant by the relevancy of testimony? 


The word “relevant” means that any two facts to which 
it is applied are so related to each other that according to 
the common course of events one either taken by itself or in 
connection with other facts proves or renders probable the 
past, present, or future existence or non-existence of the other. 


Stephen, Dig. Law of Evidence (3rd Ed.), Ch. 1, Art. 1. 


14. What és an evidentiary fact? 


Any matter of fact, the effect, tendency, or design of 
which is to produce in the mind a persuasion, affirmative or 
disaffrmative, of the existence of some other matter of fact, 
is relevant as an evidentiary fact, tending to establish the 
“principal fact.” 

Evidence having any tendency, however slight to prove 
a particular fact, is competent to be submitted to the jury 
to show that fact. 


Plummer, Herschensohn v. Weisman, 80 N. H. 557. 


15. After an accident occurs will evidence that the de- 
fendant sought to remedy conditions be admitted as relevant 
to the accident? 


It is now settled, upon much consideration, by the decisions 
of the highest courts of the States in which the question has 
arisen that the evidence is incompetent, because the taking 
of such precautions against the future is not to be construed 
as an admission of responsibility for the past, has no legiti- 
mate tendency to prove that the defendant had been negli- 
gent before the accident happened, and is calculated to dis- 
tract the minds of the jury from the real issue, and to create 
a prejudice against the defendant. 


Gray, Columbia & Puget Sound R. R. v. Hawthorne, 144 
U. 8.202. 


376 COMMON LEGAL PRINCIPLES 


16. Is evidence that a similar accident occurred to another 
person under similar circumstances to the one in issue at the 
same place ever admissible? 


In a case against the City of Chicago to recover damages 
for the death of a person who stepped off an unlighted draw- 
bridge the Court said, the action was based upon the negli- 
gence of the city in failing to keep the bridge properly 
lighted. If another person had met with a similar fate at the 
same time and from a like cause, it would tend to show a 
knowledge on the part of the city that there was inatten- 
tion on the part of their agents having charge of the bridge 
and that they had failed to provide proper means for the 
protection of persons crossing the bridge. As it tended to 
prove this fact it was admissible; and if the appellants had 
desired to guard against its improper application by the jury, 
they should have asked an instruction limiting it to its 
legitimate purpose. 

City of Chicago v. Powers, 42 Ill. 169. 


17. Is evidence given at one trial competent to be intro- 
duced at another? 


It is a well established rule of evidence that testimony 
given at a former trial is not admissible at a subsequent trial 
in the same cause of action, except to contradict a witness or 
to refresh his recollection, if the witness who testified is living, 
is not insane, is within the jurisdiction of the court or if not 
within the jurisdiction of the court can be induced to come 
within it or to a place where his deposition may be taken. 


Pierce, Stearns Lumber v. Howlett, 239 Mass. 59. 
18. How must the laws of a foreign State be introduced 
in evidence? 


The law of another State is a fact to be proved like any 
other fact, by evidence. Where the evidence is a simple statute 
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or a decision of a court, the language of which is not in dis- 
pute, the interpretation of it presents a question of law for 
the Court; but where the law is to be determined by con- 
sidering numerous decisions which may be more or less con- 
flicting, or which bear upon the subject only collaterally, or 
by way of analogy and where inferences may be drawn from 
them, the question to be determined is one of fact and not 


of law. 
Endicott, Ames v. McCamber, 124 Mass. 85. 


19. What ts the effect of real evidence in court? 


When a paper is introduced, it is evidence of everything 
which its contents or appearance indicates to the jury as 
reasonable men. It is too plain for argument that when an 
individual is before them, the jury must, without the inter- 
vention of a witness, use the evidence of their own senses 
in deciding whether such individual is an adult or a child, 
or is black or white, or old or young, whenever such differ- 
ences are material to the cause. So the appearance of a paper 
may be often the very best evidence on the point in issue. 
For instance if a party claims under an ancient deed, and 
offers as such a deed freshly written on paper manifestly 
new, it would not be doubted for a moment that if the jury 
ignored the evidence furnished by the appearance of the 
paper, a new trial should be granted. 


Woods, Rose v. Harllee, 69 So. Car. 523. 


20. Are X-ray pictures admissible as evidence? 


Although a skiagraph produced by X-rays cannot be veri- 
fied as a true representation of the subject in the same way 
as a picture made by a camera, the rule in regard to the use 
of ordinary photographs on the trial of a cause applies to 
skiagraphs of the internal structure and condition of the 
human body taken by the aid of X-rays, and such a skia- 
graph, when verified, by proof that it is a true representa- 
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tion, is admissible in evidence. Like other photographs, they 
cannot be received until proper proof of their correctness 
and accuracy is produced. It must be established by compe- 
tent evidence that the picture correctly portrays the condition 
it purports to represent before it has any place in the case. 
Some witness must be able to testify that the picture offered 
in evidence shows accurately what the witness saw when he 
looked into the body with the fluoroscope or he must be able 
to say that he is skilled in the use of the X-ray machine and 
in the taking and developing of X-ray pictures, and that he 
took the picture offered in evidence with the body in a cer- 
tain position (describing it), with a machine which he knew 
to be in good working condition and accurate, and that from 
his experience he was able to say that the picture produced 
by the machine was an accurate picture of the internal con- 
dition of the body. These methods of establishing the accu- 
racy of the picture are not exclusive, but whatever method 
is used, its accuracy must be established before it is admitted. 


Stevens v. Illinois Central R. R. Co., 306 Ill. 380. 


21. Under what circumstances will a confession of the com- 
mission of a crime be admitted in evidence? 


Where the accused claims that a confession made by him 
was induced by promise or threats of the arresting officer, he 
has a right to have a preliminary decision by the judge as 
to its competency before it is admitted in evidence for the 
consideration of the jury. This right however exists only with 
reference to a confession, as that word is accurately used in 
the criminal law; that is, to an acknowledgment by the 
accused in express words of the truth of the guilty fact 
charged. It does not exist in case of mere incriminating ad- 
missions or declarations of subordinate or independent facts, 
which may tend in connection with other facts and circum- 
stances to prove the defendant’s guilt, but do not constitute 
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an acknowledgment that he is guilty of the precise crime 
with which he is charged. 


De Courcy, Commonwealth v. Haywood, 247 Mass. 16. 


22. What are considered as admissions in a civil case? 


In a civil action the admissions by a party of any fact 
material to the issue are always competent evidence against 
him, wherever, whenever or to whomever made. 

The theory upon which this class of evidence is held to 
be competent is that it is highly improbable that a party 
will admit or state anything against himself or against his 
own interest unless it is true. 


Martin, Reed v. McCord, 160 N. Y. R. 330. 


23. Are admissions made by a party’s attorney admissible 
against him? 


The broad and wholesome rule is laid down by Wigmore 
on Evidence, sec. 1084, in his discussion of extra judicial 
admissions that “anything said by the party may be used 
against him as an admission, provided it exhibits the quality 
of inconsistency with the facts now asserted by him in plead- 
ing or in testimony.” The same author further says “that it 
is immaterial, when an opponent’s statement is offered as 
an admission, that it was uttered to a third person and not 
to the other party to the cause.” Wigmore on Evidence, sec. 
1056. . . . Moreover such admissions made by the attorney 
of the party are admissible against him if they concern the 
management of the litigation. Wigmore on Evidence, sec. 
1063. In the somewhat recent case of Liberty v. Haines, 101 
Me. 402, the court held that the extra-judicial admissions 
there made by plaintiff’s attorney were made in the manage- 
ment of the litigation and were therefore admissible against 
the plaintiff. 


Sanders Engineering Co. v. Small, 115 Me. 52. 
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24. What class of documents are admissible as evidence be- 
cause of being public documents? 


| We understand the general rule to be that when a public 
officer is required, either by statute or by the nature of his 
duty, to keep records of transactions occurring in the course of 
his public service, the records thus made either by the officer 
himself or under his supervision are ordinarily admissible, 
although the entries have not been testified to by the person 
who actually made them, and although he has therefore not 
been offered for cross-examination. As such records are usually 
made by persons having no motive to suppress or distort the 
truth or to manufacture evidence, and, moreover are made 
in discharge of a public duty, and almost always under the 
sanction of an official oath, they form a well-established ex- 
ception to the rule excluding hearsay, and, while not conclu- 
sive, are prima facie evidence of relevant facts. The excep- 
tion rests in part on the presumption that a public officer 
charged with a particular duty has performed it properly. 
As the records concern public affairs and do not affect the 
private interests of the officer they are not tainted by the 
suspicion of private advantages. 


McPherson, Chesapeake & Del. Canal Co. v. U. S., 240 Fed. 
903. 


25. What are ancient documents? 


The deed was more than thirty years old. The possession 
of the land had for forty years been consistent with its 
terms and was therefore admissible as an ancient document, 
proving itself on the theory that the witnesses were sup- 
posed to be dead, and that it was impossible to produce 
testimony to show the signing, sealing and delivery of the 
grantor. 


Lamar, Wilson v. Snow, 228 U. S. 217. 


EVIDENCE 381 


26. What is the rule with regard to the admission of ancient 
documents? 


That rule is, that ancient documents coming out of proper 
custody and purporting upon the face of them to show exer- 
cise of ownership, such as a lease or license, may be given in 
evidence without proof of possession or payment of rent under 
them, as being in themselves acts of ownership and proof of 
possession. 


Willes, Malcomson v. O’Dea, 10 H. L. C. 614. 


27. Under what circumstances are records made in the 
usual course of business admissible in court? 


The admissibility of the record in such cases depends on 
whether or not under the circumstances it comes within one 
of the recognized exceptions to the hearsay rule. Prof. Wig- 
more states that the principles underlying the exception to the 
hearsay rule, which justify the admission of the test of cross 
examination are two: (1) necessity and (2) a circumstantial 
guarantee of the trustworthiness of the evidence which in ef- 
fect makes cross examination unnecessary. Wigmore on Evi- 
dence, sec. 1420. In accordance with these principles, which 
have been widely adopted by the courts, records made in the 
regular course of business are usually admissible when the en- 
trant is necessarily absent by reason of death or absence from 
the jurisdiction. The principle of necessity is plainly present 
and the trustworthiness of the record is guaranteed, when 
supported by the testimony of some person who can prove 
its identity and correctness, and its preparation and use, under 
circumstances which furnish substantial proof of its correct- 


ness. 
Soper, Du Pont de Nemours & Co. v. Tomlinson, 296 Fed. 
634. 
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28. Under what conditions are statments made by a de- 
ceased person admissible? 


In the United States the law is well settled that an entry 
made by a person in the ordinary course of his business or 
vocation, with no interest to misrepresent, before any con- 
troversy or question has arisen, and in a book produced from 
the proper custody is competent evidence, after his death, of 
the facts thus recorded. 

Kennedy v. Doyle, 10 Allen 161. 


29. What ts necessary to make a statement admissible as 
against the interest of a deceased person? 

1. It is essential that the deceased should have made 
a statement of some fact, of the truth of which he had pe- 
culiar knowledge. The rule applies only to statements as to 
“acts done by the deceased and not by third parties.” It does 
not extend to cover statements made by a deceased person of 
what others had told him. 

2. It is essential that such facts should have been “to 
the deceased’s immediate prejudice,” that is against his inter- 
est at the time when he stated it. 

3. It is essential that the deceased should have known 
the fact to be against his interest when he made it, because 
it is on the guarantee of truth based on a man’s conscious 
statement of a fact, “even though it be to his own hindrance,” 
that the whole theory of admissibility depends. 

4. It has long been held that the interest to which the 
statement must be adverse must be a pecuniary one or which 
is only a species of the same genus, a proprietary one. 

Hagaion L. J., Ward v. Pitt Co. L. R. (1913) 2 K. B. Div. 

30. Under what circumstances can a witness use a written 

memorandum to refresh his recollection? 


We think the cases where a witness has been prohibited 
from testifying by the aid of a memorandum, unless after 
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looking at the memorandum he can testify from present rec- 
ollection, are those where the memorandum used is not one 
taken by himself, or is a copy or extract of one not produced. 
In all such cases he is required to produce the original memo- 
randum. (Doe v. Perkins, 3 T. R. 749.) The reason of this 
is obvious. Where the witness can testify to the facts, only 
by the aid of the memorandum which he finds, he shall pro- 
duce the memorandum, because it is, under the circumstances 
the best evidence which the case will afford, and better than 
copies or extracts, which, in reference to such originals are 
secondary, and presuppose a better in existence, and because 
the production of the paper will enable the adverse party, 
on cross-examination, to examine the book or paper itself, 
so that if the matter testified by the witness is controlled or 
qualified by anything else contained in the memorandum, 
the adverse party may have the benefit of it. 


Shaw, Shove v. Wiley, 18 Pick. 558. 


31. Under what circumstances is evidence of general repute 
admitted in evidence? 


There is considerable difference between the English and 
many American authorities in the application of the rule 
which admits evidence of common repute on the question of 
boundaries. The English decisions confine it to cases of boun- 
daries that are matters of public or common interest, such as 
boundaries of counties, towns, parishes, or manors. Many 
American decisions go beyond this, some going so far as to 
apply the rule to cases of purely private boundaries, where no 
one has any interest in the question but the two owners of ad- 
joining estates. This rule rests on necessity, better evidence 
of the boundary having ceased to exist, and is justified on the 
theory that where many persons, members of a community 
more or less extensive, are interested in a common boundary, 
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they will know where it is, and their common assent will 
prove what they know. 
Giffellon, Thoen v. Roche, 57 Minn. 135. 


32. Why ts a dying declaration admissible? 


Now the general principle on which this species of evi- 
dence is admitted is, that they are declarations made in ex- 
tremity, when the party is at the point of death, and when 
every hope of this world is gone, when every motive to false- 
hood is silenced, and the mind is induced by the most power- 
fui considerations to speak the truth; a situation so solemn 
and so awful is considered by the law as creating an obliga- 
tion equal to that which is imposed by a positive oath admin- 
istered in a court of justice. 


Eyre, C. B., Rex. v. Woodstock, 1 Leach. C. C. 500. 


33. Is tt material how evidence is obtained? 


It is a generally recognized principle of the law of evidence 
that courts do not pause in the trial of cases to investigate 
whether physical evidence such as intoxicating liquors kept, 
carried or sold contrary to law, was obtained lawfully or 
unlawfully. That is regarded as collateral. The only mat- 
ter considered by the court is whether such evidence is perti- 
nent to the issue. Courts do not impose an indirect penalty 
upon competent evidence because of illegality in obtaining 
it. An ordinary police-officer is not regarded as the agent of 
government if he acts outside the scope of his authority in 
seizing tangible evidence of crime. He does not carry with 
him the support of the government but incurs personal lia- 
bility if he fails to keep within the bounds of his duty. Out- 
side those bounds he has no more color of authority than a 
private individual. Whether he commits a crime or a civil 
wrong, the offending officer alone is responsible. 


Rugg, Commonwealth v. Wilkins, 243 Mass. 356. 
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34. What ts the parol evidence rule? 


The rule is, where a contract is reduced to writing, the 
writing affords the only evidence of the terms and condi- 
tions of the contract. All antecedent and contemporaneous 
verbal agreements are merged in the written contract. 


Caton, Lane v. Sharpe, 3 Scam. (Ill.) 566. 


35. Can parol evidence be introduced where a contract is 
partly reduced to writing? 


It is evident, therefore, that the whole of the actual con- 
tract between the parties, being partly in parol and partly 
in writing, must all be considered, in order to determine what 
the contract really was. The principle that a contract which 
is partly in writing and partly in parol becomes all parol is 
too familiar to require the citation of authorities. 


Green, Schwab v. Ginkinger, 181 Pa. St. 8. 


36. Can parol evidence be introduced to explain an am- 
biguity in a written contract? 


The principle of law is clear and well settled, that the 
obligation of a written contract cannot be abridged or modi- 
fied by or made conditional upon another preceding or con- 
temporaneous parol agreement, not referred to in the writing 
itself. But it is equally well settled that, for the purpose of 
applying the terms of the written contract to the subject mat- 
ter and removing or explaining any uncertainty or ambiguity 
which arises from such application, parol evidence is admis- 
sible and has a legitimate office. For this purpose all the facts 
and circumstances of the transaction out of which the contract 
arose, including the situation and relations of the parties, may 
be shown. The subject matter of the contract may be iden- 
tified by proof of what was before the parties by sample or 
otherwise, at the time of the negotiation. The terms of the 
negotiation itself, and statements therein made may be re- 
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sorted to for this purpose. The meaning of ambiguous terms 
in the contract may be fixed by showing that a particular 
significance had become attached to those terms by reputa- 
tion, usage of trade, or otherwise. The purpose of all this 
evidence is to ascertain in what sense the parties themselves 
used the ambiguous terms in the writing which sets forth 
their contract. 


Wells, Stoops v. Smith, 100 Mass. 63. 


37. What is the reason for the parol evidence rule? 


The rule is founded on the long experience, that written 
evidence is so much more certain and accurate than that 
which rests in fleeting memory only, that it would be un- 
safe, when parties have expressed the terms of their contract 
in writing, to admit weaker evidence to control and vary 
the stronger, and to show that the parties intended a different 
contract from that expressed in the writing signed by them. 


Shaw, Underwood v. Simonds, 12 Metc. (Mass.) 275. 


38. Can parol evidence be used to add additional terms 
to a contract? 


If a contract imports on its face to be a complete expres- 
sion of the whole agreement,—that is, contains such language 
as imports a complete legal obligation,—it is to be presumed 
that the parties have introduced into it every material item, 
and parol evidence cannot be admitted to add another term 
to the agreement, although the writing contains nothing on 
the particular one to which the parol evidence is directed. The 
tule forbids to add by parol where the writing is silent, as 
well as to vary where it speaks, and the law controlling the 
operation of a written contract becomes a part of it and cannot 
be varied by parol any more than what is written. 


Mitchell, Thompson v. Libby, 34 Minn. 274, 
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39. Is parol evidence ever admissible to vary a written 
document? 

The only safe criterion of the completeness of a written 
contract as a full expression of the terms of the parties’ agree- 
ment is the contract itself. When parties have deliberately 
put their mutual engagements into writing in such language 
as imports a legal obligation . . . all parol testimony of con- 
versations held between the parties or of declarations made 
by either of them, whether before or at the time of the com- 
pletion of the contract, will be rejected. If the contract pur- 
ports to contain the whole agreement, and it is not apparent 
from the writing itself that something is left out to be sup- 
plied by extrinsic evidence, parol evidence to vary or add to 
its terms is not admissible. 

Depue, Naumberg v. Young, 44 N. J. Law 331. 


40. Does the rule that parol evidence cannot be introduced 
to vary a written contract have any effect on collateral agree- 
ments? 

The rule that an agreement in writing supersedes all prior 
or contemporaneous oral negotiations concerning its matter 
has no application to a collateral agreement, upon which the 
instrument is silent and which does not purpose to affect the 
terms of the instrument. 

Savings Bank of So. Calif. v. Asbury, 117 Calif. 96. 


41. Under what circumstances can parol evidence be ad- 
mitted as to the contents of a written document? 

It is undoubtedly the general rule that before parol evi- 
dence can be received of the contents of a written instru- 
ment, it must be shown that such instrument is lost or de- 
stroyed, or that such instrument is in the hands of the party 
against whom the evidence is offered, and that upon proper 
notice so to do he has failed to produce the original in court 
to be read in evidence. 

Coffey, Coonrod v. Madden, 126 Ind. 197, 
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42. Is the parol evidence applicable to receipts given for 
money? 


A receipt is an admission only, and the general rule is that 
an admission, though evidence against the person who made 
it and those claiming under him, is not conclusive evidence 
(except as to the person who may have been induced by it 
to alter his condition). A receipt, therefore, may be contra- 
dicted or explained. 


Tenterden, Graves v. Key, 3 B. & Ad. 313. 


43. Will the parol evidence rule bar inquiry into the object 
for which a contract was made? 


The rule which excludes parol testimony to contradict or 
vary a written instrument has reference to the language used 
by the parties. That cannot be qualified or varied from its 
natural import, but must speak for itself. The rule does not 
forbid an inquiry into the object of the parties in executing 
and receiving the instrument. Thus, it may be shown that a 
deed was made to defraud creditors, or to give a preference 
or to secure a loan, or for any other object not apparent on 
its face. 


Field, Peugh v. Davis, 96 U. S. 332. 


44. Can a release be contradicted by parol evidence? 


A release cannot be contradicted or explained by parol, be- 
cause it extinguishes a preexisting right. But no receipt can 
have the effect of destroying per se any subsisting right; it 
is only evidence of a fact. The payment of the money dis- 
charges or extinguishes the debt; a receipt for the payment 
does not extinguish the debt; a receipt is only evidence that 
it has been paid. Not so of a written release, it is not only 
evidence of the extinguishment, but it is the extinguisher 
itself. 

Cowen, McCrea v. Purmort, 16 Wend. 460. 
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45. Under what circumstances and to what effect is evi- 
dence of custom admitted to interpret the language used in 
a contract? 


It is settled that the normal meaning of language in a 
written instrument no more can be changed by construction 
than it can be contradicted directly by an avowedly incon- 
sistent agreement, on the strength of the talk of the parties 
at the time when the instrument was signed. When evidence 
of circumstances or local or class usage is admitted, it tends 
to show the ordinary meaning of the language in the mouth 
of a normal speaker situated as the party using the language 
was situated “but to admit evidence to show the sense in 
which words were used by particular individuals is con- 
trary to sound principle” (Drummond vy. Attorney General, 
2 H. L. Cas. 837). If that sort of evidence were admitted, 
every written document would be at the mercy of witnesses 
that might be called to swear anything. 


Holmes, Violette v. Rice, 173 Mass. 82. 


46. What ts hearsay evidence? 


Hearsay evidence is excluded, to state the reasons briefly, 
because it lacks the sanction of an oath and the test of cross- 
examination and facilitates the use of perjured testimony. 
These are sound reasons and the rule is one of great impor- 
tance, but one of the exceptions to this rule, universally rec- 
ognized, is that relevant declarations against interest, where 
the declarant has since died or otherwise become unavailable 
as a witness, are receivable in evidence. The basis of this ex- 
ception to the rule is that the evidence itself is important to 
the ends of justice, and that the element of self interest af- 
fords a reasonably safe substitute for the oath and cross- 
examination as a guarantee of truth. 


Kelly, Hines v. Commonwealth, 136 Va. 728. 
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47. What are the principal exceptions to the hearsay rule? 


Declarations accompanying an act, declarations against in- 
terest, and declarations made by a person in the course of 
business, and which it was his duty to make. The subordinate 
exceptions (named by the Master of the Rolls in Sagden v. 
Lord St. Leonards) are matters of public and general interest 
and matters of pedigree. 

Herschell, Woodward v. Goulstone, L. R. 11 Ap. Cases 469. 


48. What is the principle underlying the exceptions to the 
hearsay rule? 


In the first place the case must be one in which it is diffi- 
cult to obtain other evidence. In the next place the declarant 
must be disinterested; that is disinterested in the sense that 
the declaration was not made in favor of his interest. And 
thirdly the declaration must be made before dispute or liti- 
gation, so that it was made without bias on account of the 
existence of a dispute or litigation which the declarant might 
be supposed to favor. Lastly (and this appears to me one 
of the strongest reasons for admitting it) the declarant must 
have had peculiar means of knowledge not possessed in ordi- 
nary cases. 


Tessel, Master of the Rolls, Sagden v. Lord St. Leonards, 
1-P. Dy 454: 


49. Under what circumstances are declarations admissible 
as a part of the res gesta which otherwise would be hearsay? 


Declarations of a party to a transaction, though he was 
not under oath, if they were made at the time any act was 
done which is material as evidence in any issue before the 
court, and if they were made to explain the act, or to unfold 
its nature and quality, and were of a character to have that 
effect, are treated, in the law of evidence, as verbal acts, and, 
as such, are not hearsay, but may be introduced, with the 
principal act which they accompany and to which they relate, 
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as original evidence because they are regarded as a part of 
the principal act, and their introduction in evidence is deemed 
necessary to define and unfold its true nature and quality. 


Clifford, Insurance Co. v. Mosley, 8 Wall. 397. 


50. How is the question whether a declaration is a part 
of the res gesta decided? 


Before admitting such utterance, the trial judge must de- 
cide the preliminary question, and determine that the declarant 
has had no opportunity for deliberation and reflection and 
that the utterance was a spontaneous one. 


Wheeler, Perry v. Haritos, 100 Conn. 476. 


51. Under: what circumstances are declarations of a party 
a part of the res gesta? 


When the act of a party may be given in evidence, his 
declarations made at the time and calculated to elucidate 
and explain the character and quality of the act, and so 
connected with it as to constitute one transaction, and so as 
to derive credit from the act itself, are admissible in evidence. 
The credit which the act or fact gives to the accompanying 
declarations as a part of the transaction, and the tendency 
of the contemporary declarations as a part of the transac- 
tion to explain the particular fact distinguish this class of 
declarations from mere hearsay. Such a declaration derives 
credit and importance as forming a part of the transaction 
itself, and is included in the surrounding circumstances which 
may always be given in evidence to the jury with the prin- 
cipal fact. There must be a main or principal fact or transac- 
tion, and only such declarations are admissible as grow out 
of the principal transaction, illustrate its character, are con- 
temporary with it, and derive some degree of credit from it. 


Lund v. Tyngsborough, 9 Cush. 36. 
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52. Must a declaration be concurrent with an act to be 
admitted as part of the res geste against the Hearsay Rule? 


But it was an exclamation or statement contemporaneous 
with the main transaction, forming a natural and material 
part of it, and competent as being original evidence in the 
nature of res geste. 


Bigelow, Com. v. Hackett, 2 Allen 136. 


53. Can a narrative statement as to an occurrence become 
admitted as a part of the res geste? 


To make declarations on this ground admissible, they must 
not have been mere narratives of past occurrences, but must 
have been made at the time of the act done which they are 
supposed to characterize, and have been well calculated to 
unfold the nature and quality of the acts they were intended 
to explain; and to so harmonize with them as to constitute 
a single transaction. 


Rockwell v. Taylor, 41 Conn. 55. 


54. Is the involuntary exclamation of a spectator part of 
the res geste of a case? 


The conduct and exclamations of passengers in the cars 
were not improperly admitted, as tending to show how the cir- 
cumstances of apparent danger impressed every one, and, to 
some degree, explain defendant’s conduct and vindicate it 
from rashness and imprudence from undue alarm. It is impos- 
sible for a witness to convey such scenes to the mind and their 
effect and influence upon it. Such general conduct, with the 
exclamations involuntarily thrown out by appearance of im- 
minent peril, may be regarded as part of the res geste for 
this purpose. 


Scates, Galena v. C. U. Ry. Co., 16 Ill. 558. 
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55. What ts the rule in regard to the admission of expres- 
sions of pain and suffering made by a party to a suit? 


The rules with regard to the reception of this class of evi- 
dence in cases where the extent of an injury is under investi- 
gation are quite well established. They may be briefly re- 
capitulated as follows. First, the statements and declarations 
of a patient as to his pains and feelings, when made to a 
physician for treatment may be given in evidence. Second, 
such statements are not admissible when made to an expert 
after action brought in order to enable him to testify as a 
witness at the trial. Third, all persons may testify as to facts 
within their observation as to the physical condition of an- 
other with whom they have consorted, for example, whether 
such person appeared to be in good or bad health, sick or 
well, suffering from pain or disease, or enjoying health. 
Fourth, when bodily pain is in issue all persons may testify 
as to expressions, gestures or explanations indicating present 
pain, whether made at the time of the injury or afterwards. 
Fifth, witnesses are not permitted to testify to complaints or 
statements of physical condition or feeling made by an injured 
person which were made in answer to a question, or which 
are narrative in their nature and which are not a part of the 
res geste. 


Winslow, Keller v. Gilman, 93 Wisc. 9. 


56. What is the rule in regard to the admission of state- 
ments made to a physician? 


It is well settled that the declaration of a patient as to 
his symptoms, made to his physician or surgeon for the 
purpose of treatment, are admissible in evidence. While such 
declarations partake of the nature of hearsay, they derive 
some credibility beyond that of hearsay, from the fact that 
the patient expects his physician or surgeon to be guided 
by them in administering remedies and so the patient has 
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an incentive beyond the ordinary obligation to tell the truth. 
But when such declarations are made not for the purpose 
of treatment, but for the purpose of leading the physician 
or surgeon to form an opinion to which he may testify as 
a witness for the declarant, not only is this reason for credi- 
bility absent but, instead, self-interest becomes a motive for 
distortion, exaggeration and falsehood. Hence it is the better 
conclusion that declarations made under such circumstances 
are not competent evidence on behalf of the declarant. 


Consolidation Traction Co. v. Lamberton, 60 N. J. L. 452. 


57. Are declarations made by a person in possession of 
property admissible against the Hearsay Rule? 


The possession of personal property is, unexplained, prima 
facie evidence of ownership in the possession, but, as it is 
consistent with ownership in another it is not conclusive, 
and whether the person in possession is the owner, depends, 
not upon the mere fact that he is in possession of it, but 
upon the nature and character of that possession. These are 
properly evinced by his conduct with regard to it; and the 
nature of that conduct can be understood by the declaration 
accompanying it. Declarations in such cases are not, as 
claimed by the plaintiff, obnoxious to the objections which 
ordinarily apply to hearsay testimony. They are not received 
as declarations of third persons to prove the truth of what 
is asserted, but as being of themselves acts or things done 
by them, and which explain or characterize the acts which 
they accompany and show their true character. 


Storrs, Avery v. Clemons, 18 Conn. 306. 
58. Are the explanations made by a person when found in 
possession of stolen property admissible? 


We regard it as the well settled rule, that what explana- 
tions a person makes while in the possession of stolen prop- 
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erty, at the time of finding it in his possession, is admissible 
in evidence, as explanatory of the charactor of his possession. 


Sheldon, Bennett v. The People, 96 Ill. 602. 


59. Are declarations which indicate the condition of a 
man’s mind against the Hearsay Rule? 


The previous declarations of the testator, offered to prove 
the mental facts involved are competent. Intention, purpose, 
mental peculiarity and condition, are mainly ascertained 
through the medium afforded by the power of language. State- 
ments and declarations, when the state of mind is the fact 
to be shown, are therefore received as mental acts or con- 
duct. The truth or falsity of the statement is of no conse- 
quence. As a narration it is not received as evidence of the 
fact stated. It is only to be used as showing what manner of 
man it is who makes it. 


Colt, Shailer v. Bumstead, 99 Mass. 112. 


60. What is a dying declaration? 


They are declarations made in extremity, when the party 
is at the point of death, and when every hope of the world 
is gone, and when every motive to falsehood is silenced, and 
the mind is induced by the most powerful considerations to 
speak the truth. A situation so awful is considered by the 
law as creating an obligation equal to that which is imposed 
by a positive oath in a court of justice. 


Greenleaf, Evidence, Vol. 1, Sec. 156. 


61. What ts the rule in regard to the admission of state- 
ments as to pedigree? 


As a general rule hearsay is not admissible evidence, but 
to this general rule pedigree causes form an exception from 
the very nature of the case. Facts must be spoken of which 
took place many years before the trial, and of these, tradi- 
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tional evidence is often the only evidence which can be ob- 
tained; but evidence of that kind must be subject to limita- 
tion, otherwise it would be a source of great uncertainty, and 
the limitation hitherto pursued, namely, the confining of such 
evidence to the declarations or relations of the family affords 
a tule at once certain and intelligible. . . . If we look into 
the cases, we shall find that the rule has always been con- 
fined to declarations of kindred. 
Best, C. J. Johnson v. Lawson, 2 Bingham 86. 


62. Why are declarations of pedigree admissible? 


Declarations in the family, descriptions in wills, descrip- 
tions upon monuments, descriptions in Bibles and registry 
books, all are admitted upon the principle that they are the 
natural effusions of a party who must know the truth, and 
who speaks upon an occasion when his mind stands in an 
even position, without any temptation to exceed or fall short 
of the truth. 


Eldon, Whitelock v. Baker, 13 Ves. 514. 


63. Is evidence of good character admissible in criminal 
cases? 


Good character is an important fact with every man, and 
never more so than when he is put on trial charged with an 
offense which is rendered improbable in the last degree by 
a uniform course of life wholly inconsistent with any such 
crime. ‘here are cases where it becomes a man’s sole defense, 
and yet may prove sufficient to outweigh evidence of the 
worst guilt. . . . Good character may not only raise a doubt 
of guilt which would not otherwise exist, but it may bring 
conviction of innocence. In every criminal trial it is a fact 
which the defendant is at liberty to put in evidence sand. 
being in, the jury have a right to give it such weight as they 
think it entitled to. 


Cooley, People v. Garbutt, 17 Mich. 9, 
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64. Is a party who destroys a document estopped to pro- 
duce evidence of tts contents? 


A party who has suppressed a written document and re- 
fused to produce it upon notice, and so compelled the adverse 
party to resort to secondary evidence thereof, is not after- 
wards entitled to offer proof of its contents. 


Gray, Gage v. Campbell, 131 Mass. 566. 


65. What is the presumption where the best evidence is 
destroyed? 


When it appears that this better evidence has been volun- 
tarily and deliberately destroyed, the same presumption arises, 
and unless met and overcome by a full explanation of the 
circumstances, it becomes conclusive of a fraudulent design, 
and all secondary or inferior evidence is rejected. If, however, 
the destruction was made upon an erroneous impression of 
its effect, under circumstances free from suspicion of intended 
fraud, the secondary evidence is admissible. The cause or mo- 
tive of the destruction is, then, the controlling fact, which 
must determine the admissibility of the evidence in such 
cases. 

Field, Bagley v. McMickle, 9 Calif. 430. 


66. What is the Best Evidence Rule? 


It is a universal rule founded in necessity, that the best 
evidence of which the nature of the case admits is always 
receivable. 

McKennon vy. Bliss, 21 N. Y. 206. 


67. What ts the object of the Best Evidence Rule? 


The object of the rule of law which requires the produc- 
tion of the best evidence of which the facts sought‘to be 
established are susceptible is the prevention of fraud; for if 
a party is in possession of the evidence and withholds it; 
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and seeks to substitute inferior evidence in its place, the 
presumption naturally arises that the better evidence 1s with- 
held for fraudulent purposes which its production would ex- 
pose and defeat. 

Field, Bagley v. McMickle, 9 Calif. 430. 


68. What is secondary evidence? 


Where satisfactory proof is made of loss or inability to 
produce an instrument which the law does not make pro- 
vision for recording and copying, and the evidence fails to 
disclose the existence of any copy or other evidence better 
than parol known to the offering party, and within his power 
to produce and there is nothing appearing to indicate a copy, 
or fraud, or deception, then the presumption arises that there 
is no copy or other evidence better than parol within the 
power of the party to produce, a prima facie case is made 
for the admission of parol testimony of the contents of the 
instrument, and such testimony will be admitted, unless the 
objecting party will produce the better evidence or show 
that it does exist and was known to and might have been 
produced by the offering party. 


Creighton, C. C. & St. L. Ry. v. Newlin, 74 Ill. App. 638. 


69. How thorough must a search be made for an original 
document before secondary evidence can be introduced? 


When from the ownership, nature or objects of a paper 
it has properly a particular place of deposit, or where from 
the evidence, it is shown to have been in a particular place 
or in particular hands, then that place must be searched by 
the witness, proving the loss or the person produced into 
whose hands it has been traced. The extent of the search to 
be made in such places or by such persons must depend, in 
a great degree, upon circumstances. . . . In all cases the 
search must be made in the utmost good faith, and should be 
as thorough and vigilant as, if the paper were not found its 
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benefits would be lost. It is true the party need not search 
every possible place where it might be found, for then the 
search might be interminable; but he must search every place 
where there is a reasonable probability that it may be found. 


Caton, Scott v. Bassett, 174 Ill. 390. 


70. Is tt necessary to give notice to an adverse party who 
has an original document before a copy can be produced? 


The elementary principle which requires that the best evi- 
dence the nature of a case permits of shall be produced .. . 
refuses to a party permission to give secondary evidence of a 
written document on the ground of its being in possession of 
his adversary, until he has shown that by giving notice to 
that adversary to produce it, he has used every exertion in 
his power that the best evidence might be had. 


Porter, Abat v. Rion, 9 Mart. La. 465. 


71. Can any inference be drawn from the fact that a party 
does not produce the best evidence within his reach? 


Where a party has evidence in his power and within his 
reach, by which he may repel a claim or charge against him, 
and omits to produce it, this supplies a presumption of fact 
that the charge or claim is well founded. This presumption 
attaches with more force in cases where a party, having more 
certain and satisfactory evidence in his power, relies upon 
that which is of a weaker or more inferior nature. 


Savannah, etc. Ry. Co. v. Gray, 77 Ga. 440. 


72. What ts the scope of cross-examination? 


It is not always easy to determine the precise point beyond 
which a cross-examination should not be allowed to pro- 
ceed. The general rules upon the subject are plain enough; 
but the difficulty lies in the just application of them to given 
cases. Thus it is well settled that a witness cannot be cross- 
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examined, if objection is made, except as to facts and cir- 
cumstances connected with the matter testified to by him 
on his direct examination. But it is sometimes difficult to 
say whether a given fact or circumstance is connected with 
a matter previously stated by him in the sense of this rule. 
If the broadest latitude be given to the rule, a cross-examina- 
tion might extend to the whole case, for all the facts of a 
case may be said to have a certain connection with each other. 
This rule is, therefore, qualified by another, which is equally 
well settled. It is, that a party who has not yet opened his 
own case cannot be allowed to introduce it by a cross-examina- 
tion of the witness of his adversary. In most cases, doubtless, 
guided by these rules, a court will be able to prescribe with 
accuracy the limits to a cross-examination; yet it frequently 
happens that both sides of a case stand in part, upon common 
territory; or are founded in part upon the same or cognate 
facts. In such cases it is impossible to adhere strictly to the 
one rule without violating the other, for the question put may 
apply equally to new matter already stated, or at least it 
may be difficult to decide whether it does or does not. 


Thornton v. Hook, 36 Calif. 223. 


73. May a witness be called to contradict what a witness 
has testified to on cross-examination? 


The difference between the cases where other evidence may 
be called to contradict a witness, and where it cannot is this: 
If the fact to which the contradiction applies is a material 
fact, within the issue, he may be contradicted by any evidence 
of other statement; but when it is not material and not within 
the issue, contradicting evidence cannot be introduced. For, 
in cross-examination, an adverse party is allowed great lati- 
tude of inquiry, limited only by the sound discretion of the 
court with a view to test the memory, the purity of prin- 
ciple, the skill, accuracy, and judgment of the witness: the 
consistency of his answers with each other, and with his 


EVIDENCE 401 


present testimony; his life and habits, his feelings towards 
the parties respectively, and the like; to enable the jury to 
judge of the degree of confidence they may safely place in 
his testimony. The rule is, that when the question is of this 
description, relative to a fact collateral to the issue and not 
material to it, the answer of the witness must be taken as it 
is, and other evidence cannot be offered to contradict it. And 
the reason for this rule is obvious: The cross-examination, 
to the extent mentioned, is allowed only for the purpose of 
exhibiting the witness in his true light to the jury; and when 
that is done, the whole purpose of cross-examination to mat- 
ters out of the issue is accomplished. 


Shaw, Hathaway v. Crocker, 7 Metc. 262. 


74. Ordinarily is a witness permitted to express his opinion 
as to any matter? 


The general rule undoubtedly is, that witnesses are re- 
stricted to proof of facts within their personal knowledge and 
may not express their opinion or judgment as to matters 
which the jury or courts are required to determine, or which 
must constitute elements in such determination. To this rule 
there is a well-established exception in the case of witnesses 
having special knowledge or skill in the business, art, or science 
the principles of which are involved in the issue to be tried. 


Harlan, Conn. Mutual Life Ins. Co. vy. Lathrop, 111 U. S. 612. 


75. 1s the opinion evidence of experts admissible without 
first requiring the observations upon which such opinions are 
based? 


The testimony of experts is an exception to the general 
tule, which requires that the witness must state facts and 
not express opinions. In such cases the opinion of the wit- 
ness may be based upon facts so exclusively within the do- 
main of scientific or professional knowledge that their signifi- 
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cance or force cannot be perceived by the jury, and it is be- 
cause the facts are of such a character that they cannot be 
weighed or understood by the jury that the witness is per- 
mitted to give an opinion as to what they do or do not indi- 
cate. In such cases it is the opinion of the witness that is 
supposed to possess peculiar value for the information of the 
jury. Of course, all the facts or symptoms upon which the 
opinion is based may be drawn out also, either upon the direct 
or cross-examination. . . . We think that it is not legal error 
to permit a medical expert, who has made a personal examina- 
tion of a patient for the purpose of determining his mental 
condition, to give his opinion as to that condition at the time 
of the examination without in the first instance disclosing the 
particular facts upon which the opinion is based. 


People v. Young, 151 N. Y. 218. 


76. In regard to what matters may an ordinary witness give 
his opinion? 

That the opinions of witnesses are in some cases admissible 
as evidence, even when not coming properly under the head 
of expert testimony, has long been established in practise. 
In several classes of questions, the line between the witnesses’s 
judgment or opinion and his affirmation of a fact is so indis- 
tinct that it cannot be marked out in practise. Such are ques- 
tions of identity of persons or things, of the lapse of time, of 
comparative shape or color or sound of expression and through 
it of meaning, etc. In all of these, however positively the 
witness may affirm facts, what he says is after all largely his 
opinion, but so blended with knowledge and recollection that 
the line where opinion ends and fact begins cannot be dis- 
tinguished. Hence, both must be admitted or both excluded 
and to do the latter is often to shut out the only light the 
case admits of. In questions, therefore, of identity, or sanity, 
of handwriting, and some others of like nature, opinions of 
witnesses, having sufficient knowledge of the particular cir- 
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cumstances to form the basis of a responsible judgment have 
been admitted without hesitation. 
Mitchell, Graham v. Penna. Co., 139 Pa. 149. 


77. What is the rule as to opinion evidence of the genuine- 
ness of a person’s handwriting? 


Where one has considerable familiarity with the signature 
or handwriting of a person growing out of numerous observa- 
tions, he may give his opinion even though unable to read 
or write. 

Where undoubted standards of handwriting, as well as 
the questioned signature, are before the jury, there is no 
occasion for the testimony of one who is neither an expert 
nor possessed of considerable familiarity with the handwrit- 
ing of the person whose signature is under examination. The 
opinion of the jury under such circumstances is quite as good 
as that of the witness of ordinary experience, who has not 
particular acquaintance with the genuine handwriting. There 
is, under such circumstances, no occasion for the opinion of 
the outsider of only ordinary intelligence. 

Rugg, Noyes v. Noyes, 224 Mass. 125. 


78. Can a juryman testify as to what occurs in the jury- 
room? 

We think the judge was right in rejecting evidence of the 
alleged partiality and misconduct of a juror in the jury-room 
by the testimony of the juror himself, or of the other jurors. 
It is a rule founded upon obvious consideration of public 
policy, and it is important that it should be adhered to, and 
not broken in upon to afford relief in supposed hard cases. 
A verdict, as the name imports (veredictum), is taken in 
theory of law to be absolute truth, and it is important that 
it be so regarded. All communications among the jurors are 
confidential; they are intended to be secret and it is best 
that they should remain so. It is very probable, indeed it is 
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almost inevitable, that many things should be said and views 
expressed by individual jurors, which not only have not 
any influence on others, but which they themselves do not 
ultimately adhere to and act upon. 

Shaw, Cook v. Castner, 9 Cush. (Mass.) 266. 


79. Why are communications between attorneys and client 
privileged? 

So numerous and complex are the laws by which the rights 
and duties of citizens are governed, so important is it that 
they should avail themselves of the superior skill and learn- 
ing of those who are sanctioned by the law as its ministers 
and expounders, both in ascertaining their rights in the coun- 
try, and maintaining them most safely in courts, without pub- 
lishing those facts, which they have a right to keep secret, 
but which must be disclosed to a legal adviser and advocate, 
to enable him successfully to perform the duties of his office, 
that the law has considered it the wise policy to encourage 
and sanction this confidence, by requiring that on such facts 
the mouth of the attorney shall be forever sealed. 


Shaw, Hatton v. Robinson, 31 Mass. 416. 


80. What is the competency test for children? 


It is also an elementary rule of evidence that intelligence, 
and not age, must govern in permitting persons of tender age 
to give testimony. The law has fixed no age at which they 
may or may not testify. 


Walker, Draper v. Draper, 68 Ill. 17. 


61. Is an insane person competent to testify? 


The general rule, therefore, is that a lunatic or a person 
affected with insanity is admissible as a witness if he have 
sufficient understanding to apprehend the obligation of an 
oath, and to be capable of giving a correct account of the 
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matters which he has seen or heard in reference to the ques- 
tion at issue; and whether he have that understanding is a 
question to be determined by the court, upon examination of 
the party himself and any competent witness, who can speak 
to the nature and extent of his insanity. 


Field, District of Columbia v. Arms, 107 U.S. 519. 


82. How may a witness be impeached? 


We are convinced, however, that the great weight of 
American authority, whether measured by numbers, historical 
accuracy or reason, sustains the view that, after the impeach- 
ing witness has testified that he knows the reputation of the 
other witness for truth and veracity in the community in 
which he lives, and that it is bad, there is no error in permit- 
ting the further question, “From your knowledge of that repu- 
tation would you believe him on oath?” 


Ellis, State v. Hooker, 99 Wash. 661. 


83. Can a party impeach his own witness? 


Sometimes rather loose language has been indulged in to 
the general effect that a party cannot impeach his own wit- 
ness, but when an examination is made as to the limits of 
the rule the result will be found to be that it only prohibits 
this impeachment in three cases, viz.: (1) The calling of wit- 
nesses to impeach the general character of the witness; (2) 
the proof of prior contradictory statements by him; (3) a 
contradiction of the witness by another where the only effect 
is to impeach and not to give any material evidence upon 
any issue in the case. . . . But all the cases concur in ‘the 
right of a party to contradict his own witness by calling wit- 
nesses to prove a fact (material to the issue) to be otherwise 
than as sworn to by him, even when the necessary effect is 
to impeach him. 

Peckham, Becker v. Kock, 104 N. Y. 394. 
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XV 
BANKRUPTCY 


1. The words and phrases used in this Act and in proceed- 
ings pursuant hereto shall, unless the same be inconsistent with 
the context, be construed as follows: 


(6) “Corporations” shall mean all bodies having any of 
the powers and privileges of private corporations not pos- 
sessed by individuals or partnerships and shall include lim- 
ited or other partnership associations organized under laws 
making the capital subscribed alone responsible for the debts 
of the association, joint-stock companies, unincorporated 
companies and associations, and any business conducted by 
a trustee, or trustees, wherein beneficial interest or owner- 
ship is evidenced by certificate of other written instru- 
ment; 

8. “Courts of Bankruptcy” shall include the district courts 
of the United States and of the Territories and possessions 
to which this Act is or may hereafter be applicable, the Su- 
preme Court of the District of Columbia, and the United 
States Court of Alaska; 

9. “Creditor” shall include any one who owns a demand 
or claim provable in bankruptcy, and may include his duly 
authorized agent, attorney, or proxy; 

10. “Date of Bankruptcy” or “time of bankruptcy” or 
“commencement of proceedings,” or “Bankruptcy,” with ref- 
erence to time, shall mean the date when the petition is filed; 

11. ‘Debt’ shall include any debt, demand, or claim prov- 
able in bankruptcy; 

409 
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12. “Discharge” shall mean the release of a bankrupt from 
all of his debts which are provable in bankruptcy, except such 
as are excepted by this Act; 

15. A person shall be deemed insolvent within the pro- 
visions of this Act whenever the aggregate of his property 
exclusive of any property which he may have conveyed, trans- 
ferred, concealed, or removed, or permitted to be concealed 
or removed, with intent to defraud, hinder, or delay his cred- 
itors, shall not, at a fair valuation, be sufficient in amount 
to pay his debts; 

19. “Persons” shall include corporations, except where 
otherwise specified, and officers, partnerships, and women, 
and when used with reference to the commission of acts which 
are herein forbidden shall include persons who are partici- 
pants in the forbidden acts, and the agents, officers, and 
members of the board of directors, or trustees, or other simi- 
lar controlling bodies of corporations. 

20. “Petition” shall mean a paper filed in a court of 
bankruptcy or with a clerk or deputy clerk by a debtor pray- 
ing for the benefits of this Act, or by creditors alleging the 
commission of an act of bankruptcy by a debtor therein 
named; 

22. “Conceal” shall include secrete, falsify, and muti- 
late; 

23. ‘Secured creditor” shall include a creditor who has 
security for his debt upon the property of the bankrupt of 
a nature to be assignable under this Act, or who owns such 
a debt for which some indorser, surety, or other persons sec- 
ondarily liable for the bankrupt has such security upon the 
bankrupt’s assets; 

25. “Transfer” shall include the sale and every other and 
different mode of disposing of or parting with property, or the 
possession of property, absolutely or conditionally, as a pay- 
ment, pledge, mortgage, gift, or security; 

27. “Wage-earner” shall mean an individual who works 
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for wages, salary, or hire, at a rate of compensation not ex- 
ceeding one thousand five hundred dollars per year; 


U.S. Code, Tithe 11, §1. 


2. What is a Court of Bankruptcy? 


The courts of bankruptcy as defined in the previous chap- 
ter, viz., the district courts of the United States in the several 
States, the Supreme Court of the District of Columbia, and 
the United States courts in the District of Alaska, Hawaii, 
and Porto Rico, are made courts of bankruptcy, and are in- 
vested, within their respective territorial limits as established 
on July 1, 1898, or as they may be thereafter changed, with 
such jurisdiction at law and in equity as will enable them to 
exercise original jurisdiction in bankruptcy proceedings, in 
vacation in chambers and during their respective terms, as 
they were on July 1, 1898, or may be thereafter held, to 

1. Adjudge persons bankrupt who have had their prin- 
cipal place of business, resided, or had their domicile within 
their respective territorial jurisdictions for the preceding six 
months, or the greater portion thereof, or who do not have 
their principal place of business, reside, or have their domi- 
cile within the United States, but have property within their 
jurisdiction, or who have been adjudged bankrupts by courts 
of competent jurisdiction without the United States and have 
property within their jurisdiction. 

3. Appoint receivers or the marshals, upon application 
of parties in interest, in case the courts shall find it abso- 
lutely necessary, for the preservation of estates, to take charge 
of the property of bankrupts after the filing of the petition 
and until it is dismissed or the trustee is qualified. 

4. Arraign, try, and punish bankrupts, officers, and other 
persons, and the agents, officers, members of the board of 
directors or trustees, or other similar controlling bodies, of 
corporations for violation of this Act, in accordance with the 
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laws of procedure of the United States now in force, or such 
as may be hereafter enacted, regulating trials for the alleged 
violation of laws of the United States. 

5. Authorize the business of bankrupts to be conducted 
for limited periods by receivers, the marshals, or trustees, if 
necessary in the best interests of the estates, and allow such 
officers additional compensation for such services. 

7. Cause the estates of bankrupts to be collected, re- 
duced to money and distributed, and determine controversies 
in relation thereto, except as herein otherwise provided. 

8. Close estates, whenever it appears that they have been 
fully administered, by approving the final accounts and dis- 
charging the trustees, and reopen them whenever it appears 
they were closed before being fully administered. 

9. Confirm or reject compositions between debtors and 
their creditors, and set aside compositions and reinstate the 
cases. 

11. Determine all claims of bankrupts to their exemp- 
tions. 

12. Discharge or refuse to discharge bankrupts and set 
aside discharges and reinstate the cases. 

20. Exercise ancillary jurisdiction over persons or prop- 
erty within their respective territorial limits in aid of a re- 
ceiver or trustee appointed in any bankruptcy proceedings 
pending in any other court of bankruptcy. 

U. S. Code, Title 11, §11. 


3. What are acts of bankruptcy? 


(a) Acts of bankruptcy by a person shall consist of his 
having 

1. Conveyed, transferred, concealed, or removed, or per- 
mitted to be concealed or removed, any part of his property 
with intent to hinder, delay, or defraud his creditors, or any 
of them; or 

2. Transferred, while insolvent, any portion of his prop- 
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erty to one or more of his creditors with intent to prefer such 
creditors over his other creditors; or 

3. Suffered or permitted, while insolvent, any creditor to 
obtain a preference through legal proceedings, and not having 
at least five days before a sale or final disposition of any 
property affected by such preference vacated or discharged 
such preference; or 

(4) Made a general assignment for the benefit of his cred- 
itors, or, being insolvent, applied for a receiver or trustee for 
his property or because of insolvency a receiver or trustee 
has been put in charge of his property under the laws of a 
State, of a Territory, or of the United States; or 

(5) Admitted in writing his inability to pay his debts and 
his willingness to be adjudged a bankrupt on that ground; 

(b) A petition may be filed against a person who is insol- 
vent and who has committed an act of bankruptcy within 
four months after the commission of such act. Such time shall 
not expire four months after 

1. The date of the recording or registering of the trans- 
fer or assignment when the act consists in having made a 
transfer of any of his property with intent to hinder, delay, 
or defraud his creditors or for the purpose of giving a pref- 
erence as hereinbefore provided, or a general assignment for 
the benefit of his creditors, if by law such recording or regis- 
tering is required or permitted, or, if it is not, from the date 
when the beneficiary takes notorious, exclusive, or continu- 
ous possession of the property unless the petitioning cred- 
itors have received actual notice of such transfer or assign- 
ment. 

(c) It shall be a complete defense to any proceedings in 
bankruptcy instituted under the first subdivision of this sec- 
tion to allege and prove that the party proceeded against was 
not insolvent as defined in this title at the time of the filing of 
the petition against him, and if solvency at such date is proved 
by the alleged bankrupt the proceedings shall be dismissed, 
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and under said subdivision one the burden of proving solvency 
shall be on the alleged bankrupt. 

(d) Whenever a person against whom a petition has been 
filed as hereinbefore provided under the second and third sub- 
divisions of this section takes issue with and denies the alle- 
gation of his insolvency, it shall be his duty to appear in 
court on the hearing, with his books, papers, and accounts, and 
submit to an examination, and give testimony as to all matters 
tending to establish solvency or insolvency, and in case of his 
failure to so attend and submit to examination the burden of 
proving his solvency shall rest upon him. 

(e) Whenever a petition is filed by any person for the pur- 
pose of having another adjudged a bankrupt, and an applica- 
tion is made to take charge of and hold the property of the 
alleged bankrupt, or any part of the same, prior to the adjudi- 
cation and pending a hearing on the petition, the petitioner 
or applicant shall file in the same court a bond with at least 
two good and sufficient sureties who shall reside within the 
jurisdiction of said court, to be approved by the court or a 
judge thereof, in such sum as the court shall direct, condi- 
tioned for the payment, in case such petition is dismissed, 
to the respondent, his or her personal representatives, all costs, 
expenses, and damages occasioned by such seizure, taking, and 
detention of the property of the alleged bankrupt. If such 
petition be dismissed by the court or withdrawn by the peti- 
tioner, the respondent or respondents shall be allowed all 
costs, counsel fees, expenses, and damages occasioned by such 
seizure, taking, or detention of such property. Counsel fees, 
costs, expenses, and damages shall be fixed and allowed by 
the court, and paid by the obligator in such bond. 

U. S:-Code,- Title il, 821, 


4. Who may become bankrupt? 


(a) Any person, except a municipal, railroad, insurance, 
or banking corporation, shall be entitled to the benefits of this 
Act as a voluntary bankrupt. 
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(b) Any natural person, except a wage-earner or a person 
engaged chiefly in farming or the tillage of the soil, any unin- 
corporated company, and any moneyed, business, or commer- 
cial corporation, except a municipal, railroad, insurance, or 
banking corporation, owing debts to the amount of one thou- 
sand dollars or over, may be adjudged an involuntary bank- 
rupt upon default of an impartial trial, and shall be subject 
to the provisions and entitled to the benefits of this title. The 
bankruptcy of a corporation shall not release its officers, direc- 
tors, or stockholders, as such, from any liability under the laws 
of a State or Territory or of the United States. 

U.S. Code, Title 11, §22. 


5. How ts a partnership bankrupt? 

(a) A partnership during the continuation of the partner- 
ship business, or after its dissolution and before the final 
settlement thereof, may be adjudged a bankrupt. 

(b) The creditors of the partnership shall appoint the trus- 
tee; in other respects so far as possible the estate shall be 
administered as herein provided for other estates. 

(c) The court of bankruptcy which has jurisdiction of one 
of the partners may have jurisdiction of all the partners and 
of the administration of the partnership and individual prop- 
erty. 

(d) The trustees shall keep separate accounts of the part- 
nership property and of the property belonging to the in- 
dividual partners. 

(e) The expenses shall be paid from the partnership prop- 
erty and. the individual property in such proportion as the 
court shall determine. 

(f) The net proceeds of the partnership property shall be 
appropriated to the payment of the partnership debts, and the 
net proceeds of the individual estate of each partner to the 
payment of any partner after debts. Should any surplus re- 
main of the property of any partner after paying his indi- 


416 COMMON LEGAL PRINCIPLES 


vidual debts, such surplus shall be added to the partnership 
assets and be applied to the payment of the partnership debts. 
Should any surplus of the partnership property remain after 
paying the partnership debts, such surplus shall be added 
to the assets of the individual partners in the proportion of 
their respective interests in the partnership. 

(g) The court may permit the proof of the claim of the 
partnership estate against the individual estates, and vice 
versa, and may marshal the assets of the partnership estate 
and individual estates so as to prevent preference and secure 
the equitable distribution of the property of the several estates. 

(h) In the event of one or more but not all of the members 
of a partnership being adjudged bankrupt, the partnership 
property shall not be administered in bankruptcy, unless by 
consent of the partner or partners not adjudged bankrupt; 
but such partner or partners not adjudged bankrupt shall 
settle the partnership business as expeditiously as its nature 
will permit, and account for the interest of the partner or 
partners adjudged bankrupt. 

UnSs Cade, “Title 1157925, 


6. What property is exempt from bankruptcy? 


The provisions of this title shall not affect the allowance 
to bankrupts of the exemptions which are prescribed by the 
State laws in force at the time of the filing of the petition in 
the State wherein they have had their domicile for the six 
months or the greater portion thereof immediately preceding 
the filing of the petition. 

U. S. Code, Title 11, §24. 


7. What must the bankrupt do? 


1. The bankrupt shall attend the first meeting of his cred- 
itors, if directed by the court or a judge thereof to do so, and 
the hearing upon his application for discharge, if filed; 

2. Comply with all lawful orders of the court; 
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3. Examine the correctness of all proofs of claims filed 
against his estate; 

4. Execute and deliver such papers as shall be ordered by 
the court; 

5. Execute to his trustee transfer of all his property in 
foreign countries; 

6. Immediately inform his trustee of any attempt, by his 
creditors or other persons to evade the provisions of this Act, 
coming to his knowledge; 

7. In case of any person having to his knowledge proved a 
false claim against his estate, disclose that fact immediately 
to his trustee; 

8. Prepare, make oath to, and file in court within ten days, 
unless further time is granted, after the adjudication, if an 
involuntary bankrupt, and with the petition if a voluntary 
bankrupt, a schedule of his property, showing the amount and 
kind of property, the location thereof, its money value in de- 
tail, and a list of his creditors, showing their residences, if 
known, if unknown, that fact to be stated, the amounts due 
each of them, the consideration thereof, the security held by 
them, if any, and a claim for such exemptions as he.may be 
entitled to, all in triplicate, one copy of each for the clerk, 
one for the referee, and one for the trustee; and 

9. When present at the first meeting of his creditors, and 
at such other times as the court shall order, submit to an 
examination concerning the conduct of his business, the cause 
of his bankruptcy, his dealings with his creditors and other 
persons, the amount, kind, and whereabouts of his property, 
and, in addition, all matters which may affect the administra- 
tion and settlement of his estate; but no testimony given by 
him shall be offered in evidence against him in any criminal 
proceeding. He shall not be required to attend a meeting of 
his creditors or at or for an examination at a place more than 
one hundred and fifty miles distant from his home or principal 
place of business, or to examine claims except when presented 
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to him, unless ordered by the court, or a judge thereof, for 

cause shown; and the bankrupt shall be paid his actual ex- 

penses from the estate when examined or required to attend at 

any place other than the city, town, or village of his residence. 
U. S. Code, Title 11, §25. 


8. What is the effect of the death or insanity of the bank- 
rupl? 

The death or insanity of a bankrupt shall not abate the 
proceedings, but the same shall be conducted and concluded in 
the same manner, so far as possible, as though he had not died 
or become insane. In case of death the widow and children 
shall be entitled to all rights of dower and allowance fixed 
by the laws of the State of the bankrupt’s residence. 

30 St. Larg. 549, c. 541, §7; 2 Supp., 848. 


9. Is the bankrupt exempt from arrest on civil process? 


(a) The bankrupt shall be exempt from arrest upon civil 
process except in the following cases: (1) When issued from 
a court of bankruptcy for contempt or disobedience of its 
lawful orders; (2) when issued from a State court having 
jurisdiction, and served within such State, upon a debt or 
claim from which his discharge in bankruptcy would not be a 
release, and in such case he shall be exempt from such arrest 
when in attendance upon a court of bankruptcy or engaged in 
the performance of a duty imposed by this title. 

(b) The judge may, at any time after the filing of a peti- 
tion by or against a person, and before the expiration of one 
month after the qualification of the trustee, upon satisfac- 
tory proof by the affidavits of at least two persons that such 
bankrupt. is about to leave the district in which he resides or 
has his principal place of business to avoid examination, and 
that his departure will defeat the proceedings in bankruptcy, 
issue a warrant to the marshal, directing him to bring such 
bankrupt forthwith before the court for examination. If upon 
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hearing the evidence of the parties it shall appear to the court 
or a judge thereof that the allegations are true and that it is 
necessary, he shall order such marshal to keep such bankrupt 
in custody not exceeding ten days, but not imprison him, 
until he shall be examined and released or give bail condi- 
tioned for his appearance for examination, from time to time, 
not exceeding in all ten days, as required by the court, and 
for his obedience to all lawful orders made in reference 


thereto. 
U. S. Code, Title 11, §27. 


10. What ts the disposition of a civil suit pending during 
bankruptcy proceedings? 


(a) A suit which is founded upon a claim from which a 
discharge would be a release, and which is pending against a 
person at the time of the filing of a petition against him, shall 
be stayed until after an adjudication or the dismissal of the 
petition; if such person is adjudged a bankrupt, such action 
may be further stayed until twelve months after the date of 
such adjudication, or, if within that time such person applies 
for a discharge, then until the question of such discharge is 
determined. 

(b) The court may order the trustee to enter his ap- 
pearance and defend any pending suit against the bank- 
rupt. | 

(c) The trustee may, with the approval of the court, be 
permitted to prosecute as trustee any suit commenced by the 
bankrupt prior to the adjudication, with like force and effect 
as though it had been commenced by him. 

(d) Suits shall not be brought by or against a trustee of a 
bankrupt estate subsequent to two years after the estate has 
been closed. 


U. S. Code, Title 11, §29. 
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11. What is a composition and how may it be offered by a 
bankrupt to his creditors? 


(a) A bankrupt may offer, either before or after adjudica- 
tion, terms of composition to his creditors, after, but not be- 
fore, he has been examined in open court, or at a meeting of 
his creditors, and has filed in court the schedule of his prop- 
erty and the list of his creditors required to be filed by bank- 
rupts. In compositions before adjudication the bankrupt shall 
file the required schedules, and thereupon the court shall call 
a meeting of creditors for the allowance of claims, examina- 
tion of the bankrupt, and preservation or conduct of estates, 
at which meeting the judge or referee shall preside; and action 
upon the petition for adjudication shall be delayed until it 
shall be determined whether such composition shall be con- 
firmed. 

(b) An application for the confirmation of a composition 
may be filed in the court of bankruptcy after, but not before, 
it has been accepted in writing by a majority in number of 
all creditors whose claims have been allowed, which number 
must represent a majority in amount of such claims, and the 
consideration to be paid by the bankrupt to his creditors, and 
the money necessary to pay all debts which have priority and 
the cost of the proceedings, have been deposited in such 
place as shall be designated by and subject to the order of the 
judge. 

(c) A date and place, with reference to the convenience 
of the parties in interest, shall be fixed for the hearing upon 
each application for the confirmation of a composition, and 
such objections as may be made to its confirmation. 

(d) The judge shall confirm a composition if satisfied that 
(1) it is for the best interests of the creditors; (2) the bank- 
rupt has not been guilty of any of the acts or failed to perform 
any of the duties which would be a bar to his discharge; and 
(3) the offer and its acceptance are in good faith and have not 
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been made or procured except as herein provided, or by any 
means, promises, or acts herein forbidden. 

(e) Upon the confirmation of a composition, the considera- 
tion shall be distributed as the judge shall direct, and the 
case dismissed. Whenever a composition is not confirmed, the 
estate shall be administered in bankruptcy as herein provided. 

U. S. Code, Title 11, §30. 


12. When may a person be discharged in bankruptcy? 


(a) Any person may, after the expiration of one month and 
within twelve months, subsequent to being adjudged a bank- 
rupt, file an application for a discharge in the court of bank- 
ruptcy in which the proceedings are pending; if it shall be 
made to appear to the judge that the bankrupt was unavoid- 
ably prevented from filing it within such time, it may be filed 
within but not after the expiration of the next six months. 

(b) The judge shall hear the application for a discharge, 
and such proofs and pleas as may be made in opposition there- 
to by the trustee or other parties in interest, at such time as 
will give the trustee or parties in interest a reasonable oppor- 
tunity to be fully heard, and investigate the merits of the 
application and discharge the applicant unless he has 

(1) Committed an offense punishable by imprisonment as 
herein provided, or 

(2) With intent to conceal his financial condition de- 
stroyed, mutilated, falsified, concealed, or failed to keep books 
of account or records from which his financial condition and 
business transactions might be ascertained unless the court 
deem such failure or acts to have been justified, under all the 
circumstances of the case. 

(3) Obtained money or property or credit, or obtained an 
extension or renewal of credit, by making or publishing, or 
causing to be made or published, in any manner whatsoever, a 
materially false statement in writing respecting his financial 
condition; or 
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(4) At any time subsequent to the first day of the twelve 
months immediately preceding the filing of the petition, trans- 
ferred, removed, destroyed, or concealed or permitted to be 
removed, destroyed, or concealed any of his property, with 
intent to hinder, delay, or defraud his creditors; or 

(5) In voluntary proceedings has been granted a discharge 
in bankruptcy within six years; or 

(6) In the course of the proceedings in bankruptcy refused 
to obey any lawful order of, or to answer any material ques- 
tion approved by the court. 

A trustee shall not interpose objections to a bankrupt’s dis- 
charge until he shall be authorized so to do at a meeting of 
creditors called for that purpose. 

(c) The confirmation of a composition shall discharge the 
bankrupt from his debts, other than those agreed to be paid 
by the terms of the composition and those not affected by a 
discharge. 

U."S. ‘Code, = Title: 11,-$32. 


13. Can a discharge of a bankrupt be revoked? 


The judge may, upon the application of parties in interest 
who have not been guilty of undue laches, filed at any time 
within one year after a discharge shall have been granted, 
revoke it upon a trial if it shall be made to appear that it was 
obtained through the fraud of the bankrupt, and that the 
knowledge of the fraud has come to the petitioners since the 
granting of the discharge and that the actual facts did not 
warrant the discharge. 

U.S. Code, Titles 21, $33. 


14, Will bankruptcy proceedings affect a surety for the 
bankrupt? 


The liability of a person who is a co-debtor with, or guar- 
antor or in any manner a surety for, a bankrupt shall not be 
altered by the discharge of such bankrupt. 

30 St. Lar. 550, c. 541, §16; 2 Supp. 850. 
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15. What ts the effect of a discharge in bankruptcy? 


A discharge in bankruptcy shall release a bankrupt from all 
of his provable debts, except such as 

1. Are due as a tax levied by the United States, the State, 
county, district, or municipality in which he resides; 

2. Are liabilities for obtaining property by false pretenses 
or false representations, or for wilful and malicious injuries 
to the person or property of another, or for alimony due or to 
become due, or for maintenance or support of wife or child, 
or for seduction of an unmarried female, or for breach of 
promise of marriage accompanied by seduction, or for criminal 
conversation ; 

3. Have not been duly scheduled in time for proof and 
allowance, with the name of the creditor if known to the 
bankrupt, unless such creditor had notice or actual knowledge 
of the proceedings in bankruptcy; or 

4. Were created by his fraud, embezzlement, misappropria- 
tion, or defalcation while acting as an officer or in any fidu- 
ciary capacity. 

5. Are for wages due to workmen, clerks, traveling or city 
salesmen, or servants, which have been earned within three 
months before the date of commencement of the proceedings 
in bankruptcy; or 

6. Are due for moneys of an employee received or retained 
by his employer to secure the faithful performance by such 
employee of the terms of a contract of employment. 


U. S. Code, Title 11, §35. 


16. In the case of an involuntary petition ts the alleged 
bankrupt entitled to a jury trial? 


(a) A person against whom an involuntary petition has 
been filed shall be entitled to have a trial by jury, in respect 
to the question of his insolvency, except as herein otherwise 
provided, and any act of bankruptcy alleged in such petition 
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to have been committed, upon filing a written application 
therefor at or before the time within which an answer may be 
filed. If such application is not filed within such time, a trial 
by jury shall be deemed to have been waived. 

(c) The right to submit matters in controversy, or an al- 
leged offense under the provisions of this title, to a jury shall 
be determined and enjoyed, except as provided by this title, 
according to the United States laws in force in relation to 
trials by jury. 


30 St. Lar. 551, c. 541, §19. 


17. What are offenses in bankruptcy? 


(a) A person shall be punished, by imprisonment for a 
period not to exceed five years, upon conviction of the offense 
of having knowingly and fraudulently appropriated to his 
own use, embezzled, spent, or unlawfully transferred any 
property or secreted or destroyed any document belonging to 
a bankrupt estate which came into his charge as trustee. 

(b) A person shall be punished, by imprisonment for a 
period not to exceed two years, upon conviction of the offense 
of having knowingly and fraudulently 

1. Concealed while a bankrupt, or after his discharge, from 
his trustee any of the property belonging to his estate in 
bankruptcy; or 

2. Made a false oath or account in, or in relation to, any 
proceeding in bankruptcy; 

3. Presented under oath any false claim for proof against 
the estate of a bankrupt, or used any such claim in composi- 
tion personally or by agent, proxy, or attorney, or as agent, 
proxy, or attorney; or 

4. Received any material amount of property from a bank- 
rupt after the filing of the petition, with intent to defeat this 
Act; or 

5. Extorted or attempted to extort any money or property 
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from any person as a consideration for acting or forbearing to 
act in bankruptcy proceedings. 

(c) A person shall be punished by fine, not to exceed five 
hundred dollars, and forfeit his office, and the same shall 
thereupon become vacant, upon conviction of the offense of 
having knowingly 

1. Acted as a referee in a case in which he is directly or 
indirectly interested ; or 

2. Purchased, while a referee, directly or indirectly any 
property of the estate in bankruptcy of which he is referee; or 

3. Refused, while a referee or trustee, to permit a reason- 
able opportunity for the inspection of the accounts, relating 
to the affairs of, and the papers and records of, estates in his 
charge by parties in interest when directed by the court so to 
do. 

(d) A person shall not be prosecuted for any offense arising 
under this Act unless the indictment is found or the informa- 
tion is filed in court within one year after the commission of 
the offense. 

iy. ode,-Title “11, $52. 


18. What officers are created by the Bankruptcy Act? 
The offices of referee and trustee are hereby created. 
U. S. Code, Title 11, §61. 


19. What are the duties of a referee in bankruptcy? 


Referees respectively are hereby invested, subject always to 
a review by the judge, within the limits of their districts as 
established from time to time, with jurisdiction to 

1. Consider all petitions referred to them by the clerks and 
make the adjudications or dismiss the petitions; 

2. Exercise the powers vested in courts of bankruptcy for 
the administration of oaths to and the examination of persons 
as witnesses and for requiring the production of documents in 
proceedings before them, except the power of commitment; 
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3. Exercise the powers of the judge for the taking posses- 
sion and release of the property of the bankrupt in the event 
of the issuance by the clerk of a certificate showing the absence 
of a judge from the judicial district, or the division of the 
district, or his sickness or inability to act; 

4, Perform such part of the duties, except as to questions 
arising out of the applications of bankrupts for compositions 
or discharges, as are by this Act conferred on courts of bank- 
ruptcy and as shall be prescribed by rules or orders of the 
courts of bankruptcy of their respective districts, except as 
herein otherwise provided; and 

5. Upon the application of the trustee during the examina- 
tion of the bankrupts, or other proceedings, authorize the em- 
ployment of stenographers at the expense of the estates at a 
compensation not to exceed 10 cents per folio for reporting 
and transcribing the proceedings. 

U.S. Code, Title 11, §66. 


20. How shall a referee proceed to dispose of a bankrupt? 


(a) Referees shall 1. declare dividends and prepare and 
deliver to trustees dividend sheets showing the dividends de- 
clared and to whom payable; 

2. Examine all schedules of property and lists of creditors 
filed by bankrupts and cause such as are incomplete or de- 
fective to be amended; 

3. Furnish such information concerning the estates in 
process of administration before them as may be requested by 
the parties in interest; 

4. Give notices to creditors as herein provided; 

5. Make up records embodying the evidence, or the sub- 
stance thereof, as agreed upon by the parties in all contested 
matters arising before them, whenever requested to do so by 
either of the parties thereto, together with their findings there- 
in, and transmit them to the judges; 

6. Prepare and file the schedules of property and lists of 
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creditors required to be filed by the bankrupts, or cause the 
same to be done, when the bankrupts fail, refuse or neglect 
to do so; } 

7. Safely keep perfect, and transmit to the clerk the rec- 
ords, herein required to be kept by them, when the cases are 
concluded; 

8. Transmit to the clerks such papers as may be on file be- 
fore them whenever the same are needed in any proceedings in 
courts, and in like manner secure the return of such papers 
after they have been used, or, if it be impracticable to trans- 
mit the original papers, transmit certified copies thereof by 
mail; 

9. Upon application of any party in interest, preserve the 
evidence taken or the substance thereof as agreed upon by the 
parties before them when a stenographer is not in attendance; 
and 

10. Whenever their respective offices are in the same cities 
and towns where the court of bankruptcy convenes, call upon 
and receive from the clerks all papers filed in courts of bank- 
ruptcy which have been referred to them. 

(b) Referees shall not (1) act in cases in which they are 
directly or indirectly interested; (2) practise as attorneys and 
counselors-at-law in any bankruptcy proceedings; or (3) pur- 
chase, directly or indirectly, any property of an estate in bank- 
ruptcy. 

U. S. Code, Title 11, §67. 


21. What are the duties of a trustee? 

(a) Trustees shall respectively 1. Account for and pay 
over to the estates under their control all interest received by 
them on property of such estates; 

2. Collect and reduce to money the property of the estates 
for which they are trustees, under the direction of the court, 
and close up the estate as expeditiously as is compatible with 
the best interests of the parties in interest; and such trustees, 
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as to all property in the custody or coming into the custody 
of the bankruptcy court, shall be deemed vested with all the 
rights, remedies, and powers of a creditor holding a lien by 
legal or equitable proceedings thereon ; and also, as to all prop- 
erty not in the custody of the bankruptcy court, shall be 
deemed vested with all the rights, remedies, and powers of a 
judgment creditor holding an execution duly returned unsatis- 
fied ; 

3. Deposit all money received by them in one of the desig- 
nated depositories; 

4, Disburse money only by check or draft on the deposi- 
tories in which it has been deposited ; 

5. Furnish such information concerning the estates of which 
they are trustees and their administration as may be requested 
by parties in interest; 

6. Keep regular accounts showing all amounts received 
and from what sources and all amounts expended and on what 
accounts ; 

7. Lay before the final meeting of the creditors detailed 
statements of the administration of the estates; 

8. Make final reports and file final accounts with the courts 
fifteen days before the days fixed for the final meetings of the 
creditors; 

9. Pay dividends within ten days after they are declared 
by the referees; 

10. Report to the courts, in writing, the condition of the 
estates and the amounts of money on hand, and such other 
details as may be required by the courts, within the first month 
after their appointment and every two months thereafter, un- 
less otherwise ordered by the court; and 

11. Set apart the bankrupt’s exemptions and report the 
items and estimated value thereof to the court as soon as 
practicable after their appointment. 

(b) Whenever three trustees have been appointed for an 
estate, the concurrence of at least two of them shall be neces+ 
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sary to the validity of their every act concerning the adminis- 
tration of the estate. 

(c) The trustee shall, within thirty days after adjudication, 
file a certified copy of the decree of adjudication in the office 
where conveyances of real estate are recorded in every county 
where the bankrupt owns real estate not exempt from execu- 
tion, and pay the fee for such filing, and he shall receive a 
compensation of fifty cents for each copy so filed, which, to- 
gether with the filing fee, shall be paid out of the estate of 
the bankrupt as a part of the cost and disbursements of the 
proceedings. 

U. S. Code, Title 11, §75. 


22. Howis a meeting of creditors of a bankrupt conducted? 


(a) The court shall cause the first meeting of the creditors 
of a bankrupt, to be held, not less than ten nor more than 
thirty days after the adjudication, at the county seat of the 
county in which the bankrupt has had his principal place of 
business, resided, or had his domicile; or if that place would 
be manifestly inconvenient as a place of meeting for the 
parties in interest, or if the bankrupt is one who does not do 
business, reside, or have his domicile within the United States, 
the court shall fix a place for the meeting which is the most 
convenient for parties in interest. If such meeting should by 
any mischance not be held within such time, the court shall 
fix the date, as soon as may be thereafter, when it shall be 
held. 

(b) At the first meeting of creditors the judge and referee 
shall preside, and, before proceeding with the other business, 
may allow or disallow the claims of creditors there presented, 
and may publicly examine the bankrupt or cause him to be 
examined at the instance of any creditor. 

(c) The creditors shall at each meeting take such steps as 
may be pertinent and necessary for the promotion of the best 
interests of the estate and the enforcement of this Act. 
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(d) A meeting of creditors, subsequent to the first one, 
may be held at any time and place when all of the creditors 
who have secured the allowance of their claims sign a written 
consent to hold a meeting at such time and place. 

(e) The court shall call a meeting of creditors whenever 
one-fourth or more in number of those who have proved their 
claims shall file a written request to that effect; if such re- 
quest is signed by a majority of such creditors, which number 
represents a majority in amount of such claims, and contains 
a request for such meeting to be held at a designated place, 
the court shall call such meeting at such place within thirty 
days after the date of the filing of the request. 

(f) Whenever the affairs of the estate are ready to be 
closed a final meeting of creditors shall be ordered. 


Uns. Codet Litle-11,-sor- 


23. How is the voting of creditors regulated? 


(a) Creditors shall pass upon matters submitted to them 
at their meetings by a majority vote in number and amount 
of claims of all creditors whose claims have been allowed 
and are present, except as herein otherwise provided, in this 
title. 

(b) Creditors holding claims which are secured or have 
priority shall not, in respect to such claims, be entitled to 
vote at creditors’ meetings, nor shall such claims be counted 
in computing either the number of creditors or the amount 
of their claims, unless the amounts of such claims exceed the 
values of such securities or priorities, and then only for such 


e€XCeSss. 
U.S. Code, Title 11, $92. 


24. What ts a proof of claim? 


(a) Proof of claims shall consist of a statement under oath, 
in writing, signed by a creditor, setting forth the claim, in 
consideration therefor, and whether any, and, if so what, se- 
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curities are held therefor, and whether any, and, if so what, 
payments have been made thereon, and that the sum claimed 
is justly owing from the bankrupt to the creditor. 

(b) Whenever a claim is founded upon an instrument of 
writing, such instrument, unless lost or destroyed, shall be 
filed with the proof of claim. If such instrument is lost or 
destroyed, a statement of such fact and of the circumstances 
of such loss or destruction shall be filed under oath with the 
claim. After the claim is allowed or disallowed, such instru- 
ment may be withdrawn by permission of the court, upon 
leaving a copy thereof on file with the claim. 

(c) Claims after being proved may, for the purpose of al- 
lowance, be filed by the claimants in court where the proceed- 
ings are pending on or before the referee if the case has been 
referred. 

(d) Claims which have been duly proved shall be allowed, 
upon receipt by or upon presentation to the court, unless objec- 
tion to their allowance shall be made by the parties in in- 
terest, or their consideration be continued for cause by the 
court upon its own motion. 

(e) Claims of secured creditors and those who have priority 
may be allowed to enable such creditors to participate in the 
proceedings at creditors’ meetings held prior to the determi- 
nation of the value of their securities or priorities, but 
shall be allowed for such sums only as to the courts seem 
to be owing over and above the value of their securities or 
priorities. 

(f) Objections to claims shall be heard and determined as 
soon as the convenience of the court and the best interests of 
the estates and the claimants will permit. 

(g) The claims of creditors who have received preferences, 
voidable under section sixty, subdivision (b), (par. 27), or 
to whom conveyances, transfers, assignments, or incumbrances, 
void or voidable under section sixty-seven (par. 34), sub- 
division (e), have been made or given, shall not be allowed 
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unless such creditors shall surrender such preferences, con- 
veyances, transfers, assignments, or incumbrances. 

(h) The value of securities held by secured creditors shall 
be determined by converting the same into money according 
to the terms of the agreement pursuant to which such securi- 
ties were delivered to such creditors or by such creditors and 
the trustee, by agreement, arbitration, compromise, or litiga- 
tion, as the court may direct, and the amount of such value 
shall be credited upon such claims, and a dividend shall be 
paid only on the unpaid balance. 

(i) Whenever a creditor, whose claim against a bankrupt 
estate is secured by the individual undertaking of any per- 
son, fails to prove such claim, such person may do so in the 
creditor’s name, and if he discharge such undertaking in 
whole or in part he shall be subrogated to that extent to the 
rights of the creditor. 

(j) Debts owing to the United States, a State, a county, a 
district, or a municipality as a penalty or forfeiture shall not 
be allowed, except for the amount of the pecuniary loss sus- 
tained by the act, transaction, or proceeding out of which the 
penalty or forfeiture arose, with reasonable and actual costs 
occasioned thereby and such interest as may have accrued 
thereon according to law. 

(k) Claims which have been allowed may be reconsidered 
for cause and reallowed or rejected in the whole or in part, 
according to the equities of the case, before but not after the 
estate has been closed. 

(1) Whenever a claim shall have been reconsidered and 
rejected, in whole or in part, upon which a dividend has been 
paid, the trustee may recover from the creditor the amount 
of the dividend received upon the claim if rejected in 
whole, or the proportional part thereof if rejected only in 
part. 

(m) The claim of any estate which is being administered 
in bankruptcy against any like estate may be proved by the 
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trustee and allowed by the court in the same manner and upon 
like terms as the claims of other creditors. 

(n) Claims shall not be proved against a bankrupt estate 
subsequent to one year after the adjudication; or if they are 
liquidated by litigation and the final judgment therein is ren- 
dered within thirty days before or after the expiration of 
such time, then within sixty days after the rendition of such 
judgment. The right of infants and insane persons without 
guardians, without notice of the proceedings, may continue 
six months longer. 

U.S. Code, Title -11,' $93. 


25. What notice shall creditors have? 


(a) Creditors shall have at least ten days’ notice by mail, 
to their respective addresses as they appear in the list of credi- 
tors of the bankrupt, or as afterwards filed with the papers in 
the case by the creditors, unless they waive notice in writing, 
of 

1. All examinations of the bankrupt; 

2. All hearings upon applications for the confirmation of 
compositions ; 

3. All meetings of creditors; 

4. All proposed sales of property; 

5. The declaration and time of payment of dividends; 

6. The filing of the final accounts of the trustees, and the 
time when and the place where they will be examined and 
passed upon; 

7. The proposed compromise of any controversy; 

8. The proposed dismissal of the proceedings; and 

9. There shall be thirty days’ notice of all applications 
for the discharge of bankrupts. 

(b) Notice to creditors of the first meeting shall be pub- 
lished at least once and may be published such number of ad- 
ditional times as the court may direct; the last publication 
shall be at least one week prior to the date fixed for the meet- 
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ing. Other notices may be published as the court shall direct. 
(c) All notices shall be given by the referee, unless other- 
wise ordered by the judge. 
U. S. Code, Title 11, §94. 


26. How is a petition in bankruptcy filed? 


(a) Any qualified person may file a petition to be adjudged . 
a voluntary bankrupt. 

(b) Three or more creditors who have provable claims 
against any person which amount in the aggregate, in excess 
ef the value of securities held by them, if any, to five hundred 
dollars or over; or if all of the creditors of such person are less 
than twelve in number, then one of such creditors whose claim 
equals such amount may file a petition to have him adjudged a 
bankrupt. 

(c) Petitions shall be filed in duplicate, one copy for the 
clerk and one for service on the bankrupt. 

(d) If it be averred in the petition that the creditors of the 
bankrupt are less than twelve in number, and less than three 
creditors have joined as petitioners therein, and the answer 
avers the existence of a larger number of creditors, there shall 
be filed with the answer a list under oath of all the creditors, 
with their addresses, and thereupon the court shall cause all 
such creditors to be notified of the pendency of such petition 
and shall delay the hearing upon such petition for a reason- 
able time, to the end that parties in interest shall have an 
an opportunity to be heard; if upon such hearing it shall ap- 
pear that a sufficient number have joined in such petition, or if 
prior to or during such hearing a sufficient number shall join 
therein, the case may be proceeded with, but otherwise it shall 
be dismissed. 

(e) In computing the number of creditors of a bankrupt 
for the purpose of determining how many creditors must join 
in the petition, such creditors as were employed by him at the 
time of the filing of the petition or are related to him by con- 
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sanguinity or affinity within the third degree, as determined by 
the common law, and have not joined in the petition, shall 
not be counted. 

(f) Creditors other than original petitioners may at any 
time enter their appearance and join in the petition, or file an 
answer and be heard in opposition to the prayer of the peti- 
tioner. 

(g) A voluntary or involuntary petition shall not be dis- 
missed by the petitioner or petitioners or for want of prose- 
cution or by consent of parties until after notice to the 
creditors; and to that end the court shall, before entertaining 
an application for dismissal, require the bankrupt to file a 
list, under oath, of all his creditors, with their addresses, and 
shall cause notice to be sent to all such creditors of the pen- 
dency of such application, and shall delay the hearing thereon 
for a reasonable time to allow all creditors and parties in 
interest opportunity to be heard. 

U. S. Code, Title 11, §95. 


27. What ts a preference among creditors? 


(a) A person shall be deemed to have given a preference 
if, being insolvent, he has, within four months before the filing 
of the petition, or after the filing of the petition and before 
the adjudication, procured or suffered a judgment to be en- 
tered against himself in favor of any person, or made a trans- 
fer of any of his property, and the effect of the enforcement 
of such judgment or transfer will be to enable any one of his 
creditors to obtain a greater percentage of his debt than any 
other of such creditors of the same class. Where the preference 
consists in a transfer, such period of four months shall not 
expire until four months after the date of the recording or 
registering of the transfer, if by law such recording or regis- 
tering is required, or permitted. 

(b) If a bankrupt shall have procured or suffered a judg- 
ment to be entered against him in favor of any person or have 
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made a transfer of any of his property, and if, at the time of 
the transfer, or of the entry of the judgment, or of the record- 
ing or registering of the transfer, if by law recording or regis- 
tering thereof is required, and being within four months before 
the filing of the petition in bankruptcy or after the filing 
thereof and before the adjudication, the bankrupt be insolvent 
and the judgment or transfer then operate as a preference, it 
shall be voidable by the trustee and he may recover the prop- 
erty or its value from such person. And, for the purpose of such 
recovery, any court of bankruptcy, as hereinbefore defined, and 
any State court which would have had jurisdiction if bank- 
ruptcy had not intervened, shall have concurrent jurisdiction. 

(c) If a creditor has been preferred, and afterwards in good 
faith gives the debtor further credit without security of any 
kind for property which becomes a part of the debtor’s estates, 
the amount of such new credit remaining unpaid at the time 
of the adjudication in bankruptcy may be set off against the 
amount which would otherwise be recoverable from him. 

(d) If a debtor shall, directly or indirectly, in contempla- 
tion of the filing of a petition by or against him, pay money 
or transfer property to an attorney and counselor-at-law, solic- 
itor in equity, or proctor in admiralty for services to be ren- 
dered, the transaction shall be reexamined by the court on 
petition of the trustee or any creditor and shall only be held 
valid to the extent of a reasonable amount to be determined 
by the court, and the excess may be recovered by the trustee 
for the benefit of the estate. 

U.S. Code, Title 11, $96. 


28. What disposition shall be made of the estate pending 
bankruptcy proceedings? 


Courts of bankruptcy shall designate, by order, banking in- 
stitutions as depositories for the money of bankrupt estates, 
as convenient as may be to the residences of trustees, and shall 
require bonds to the United States, subject to their approval, 
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to be given by such banking institutions, and may from time to 
time as occasion may require, by like order increase the number 
of depositories or the amount of any bond or change such 
depositories. 

U. S. Code, Title 11, §101. 


29. How are the expenses of administration paid? 


The actual and necessary expenses incurred by officers in 
the administration of estates shall, except where other pro- 
visions are made for their payment, be reported in detail, 
under oath, and examined and approved or disapproved, by 
the court. If approved, they shall be paid or allowed out of 
the estates in which they were incurred. 

U.S. Code, Title 11, §102. 


30. What debts may be proved against a bankrupt? 


(a) Debts of the bankrupt may be proved and allowed 
against his estate which are 

1. A fixed liability, as evidenced by a judgment or an 
instrument in writing, absolutely owing at the time of the 
filing of the petition against him, whether then payable or 
not, with any interest thereon which would have been recov- 
erable at that date or with a rebate or interest upon such 
as were not then payable and did not bear interest; 

2. Due as costs taxable against an involuntary who was at 
the time of the filing of the petition against him plaintiff in a 
cause of action which would pass to the trustee and which the 
trustee declines to prosecute after notice; 

3. Founded upon a claim for taxable costs incurred in good 
faith by a creditor before the filing of a petition an action 
to recover a provable debt; 

4. Founded upon an open account, or upon a contract ex- 
press or implied; and 

5. Founded upon provable debts reduced to judgments 
after the filing of the petition and before the consideration. of 
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the bankrupt’s application for a discharge, less costs incurred 
and interest accrued after the filing of the petition and up to 
the time of the entry of such judgment, 

(b) Unliquidated claims against the bankrupt may, pur- 
suant to application to the court, be liquidated in such manner 
as it shall direct, and may thereafter be proved and allowed 
against the estate. 

U.S. Code, Title 11, §103. 


31. How shall the debts be paid? 


(a) The court shall order the trustee to pay all taxes leg- 
ally due and owing by the bankrupt to the United States, 
State, county, district, or municipality in advance of the pay- 
ment of dividends to creditors, and upon filing the receipts of 
the proper public officers for such payment he shall be cred- 
ited with the amount thereof, and in case any question arises 
as to the amount or legality of any such tax the same shall be 
heard and determined by the court. 

(b) The debts to have priority, except as herein provided, 
and to be paid in full out of bankrupt estates, and the order 
of payment shall be 

1. The actual and necessary cost of preserving the estate 
subsequent to filing the petition. 

2. The filing fees paid by creditors in involuntary cases, 
and, where the property of the bankrupt, transferred or con- 
cealed by him either before or after the filing of the petition, 
shall have been recovered for the benefit of the estate of 
the bankrupt, by the efforts and at the expense of one or more 
creditors, the reasonable expenses of such recovery; 

3. The cost of administration, including the fees and mile- 
age payable to witnesses as on July 1, 1898, or thereafter pro- 
vided by the laws of the United States, and one reasonable 
attorney’s fee, for the professional services actually rendered, 
irrespective of the number of attorneys employed, to the peti- 
tioning creditors in involuntary cases while performing the 
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duties herein prescribed and to the bankrupt in voluntary and 
involuntary cases, as the court may allow; 

4. Wages due to workmen, clerks, traveling or city sales- 
men, or servants, which have been earned within three 
months before the date of the commencement of proceed- 
ings, not to exceed three hundred dollars to each claimant; 
and 

5. Debts owing to any person who by the laws of the States 
or the: United States is entitled to priority, 

(c) In the event of the confirmation of a composition being 
set aside, or a discharge revoked, the property acquired by the 
bankrupt in addition to his estate at the time the composition 
was confirmed or the adjudication was made shall be applied 
to the payment in full of the claims of creditors for property 
sold to him on credit, in good faith, while such composition 
or discharge was in force, and the residue, if any shall be 
applied to the payment of the debts which were owing at the 
time of the adjudication. 

U. S. Code, Title 11, §104. 


32. How shall dividends be declared? 


(a) Dividends of an equal per centum shall be declared and 
paid on all allowed claims, except such as have priority or are 
secured. 

(b) The first dividend shall be declared within thirty days 
after the adjudication, if the money of the estate in excess of 
the amount necessary to pay the debts which have priority and 
such claims as have not been, but probably will be, allowed 
equals five per centum or more of such allowed claims. Divi- 
dends subsequent to the first shall be declared upon like terms 
as the first and as often as the amount shall equal ten per 
centum or more and upon closing the estate. Dividends may 
be declared oftener and in smaller proportions if the judge 
shall so order. The first dividend shall not include more 
than fifty per centum of the money of the estate in excess 
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of the amount necessary to pay the debts which have pri- 
ority and such claims as probably will be allowed: And 
provided further, that the final dividend shall not be de- 
clared within three months after the first dividend shall be 
declared. 

(c) The rights of creditors who have received dividends, or 
in whose favor final dividends have been declared, shall not 
be affected by the proof and allowance of claims subsequent 
to the date of such payment or declarations of dividends; but 
the creditors proving and securing the allowance of such 
claims shall be paid dividends equal in amount to those al- 
ready received by the other creditors if the estate equals so 
much before such other creditors are paid any further divi- 
dends. 

(d) Whenever a person shall have been adjudged a bank- 
rupt by a court without the United States and also by a court 
of bankruptcy, creditors residing within the United States 
shall first be paid a dividend equal to that received in the 
court without the United States by other creditors before 
creditors who have received a dividend in such court shall be 
paid any amounts. 

(e) A claimant shall not be entitled to collect from a bank- 
rupt estate any greater amount than shall accrue pursuant 
to the provisions of this title. 

U. S. Code, Title 11, §105. 


33. What becomes of dividends that remain unpaid? 

(a) Dividends which remain unclaimed for six months 
after the final dividend has been declared shall be paid by 
the trustee into court. 

(b) Dividends remaining unclaimed for one year shall, 
under the direction of the court, be distributed to the credi- 
tors whose claims have been allowed but not paid in full, 
and after such claims have been paid in full the balance 
shall be paid to the bankrupt. In case unclaimed dividends 
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belong to minors such minors may have one year after arriving 
at majority to claim such dividends. 
U. S. Code, Title 11, §106. 


34. What becomes of a lien against the property of a bank- 
rupt? 

(a) Claims which for want of record or for other reasons 
would not have been valid liens as against the claims of the 
creditors of the bankrupt shall not be liens against his estate. 

(b) Whenever a creditor is prevented from enforcing his 
rights as against a lien created, or attempted to be created, by 
his debtor, who afterwards becomes a bankrupt, the trustee 
of the estate of such bankrupt shall be subrogated to and 
may enforce such rights of such creditor for the benefit of the 
estate. 

(c) A lien created by or obtained in or pursuant to any 
suit or proceeding at law or in equity, including an attachment 
upon mesne process or a judgment by confession, which was 
begun against a person within four months before the filing 
of a petition in bankruptcy by or against such person shall be 
dissolved by the adjudication of such person to be a bankrupt 
if (1) it appears that the said lien was obtained and per- 
mitted while the defendant was insolvent and that its existence 
and enforcement will work a preference or (2) the party or 
parties to be benefited thereby had reasonable cause to believe 
the defendant was insolvent and in contemplation of bank- 
ruptcy, or (3) that such lien was sought and permitted in 
fraud of the provisions of this title; or if the dissolution of 
such lien would militate against the best interests of the estate 
of such person the same shall not be dissolved, but the trustee 
of the estate of such person, for the benefit of the estate, shall 
be subrogated to the rights of the holder of such lien and 
empowered to perfect and enforce the same in his name as trus- 
tee with like force and effect as such holder might have done 
had not bankruptcy proceedings intervened. 
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(d) Liens given or accepted in good faith and not in con- 
templation of or in fraud upon the provisions of this title, 
and for a present consideration, which have been recorded ac- 
cording to law, if record thereof was necessary in order to 
impart notice, shall, to the extent of such present considera- 
tion only, not be affected by anything herein. 

(e) All conveyances, transfers, assignments, or incum- 
brances of his property or any part thereof, made or given by 
a person adjudged a bankrupt under the provisions of this 
title within four months prior to the filing of the petition, 
with the intent and purpose on his part to hinder, delay, or 
defraud his creditors, or any of them, shall be null and void 
as against the creditors of such debtor except as to purchasers 
in good faith and for a present fair consideration; and all 
property of the debtor conveyed, transferred, assigned, or en- 
cumbered as aforesaid, shall, if he be adjudged a bankrupt, 
and the same is not exempt from execution and liability for 
debts by the law of his domicile, be and remain a part of the 
assets and estate of the bankrupt and shall pass to his said 
trustee, whose duty it shall be to recover and reclaim the same 
by legal proceedings or otherwise for the benefit of the cred- 
itors. And all conveyances, transfers, or incumbrances of his 
property made by a debtor at any time within four months 
prior to the filing of the petition against him, and while insol- 
vent, which are held null and void as against the creditors of 
such debtor by the laws of the State, Territory, or District in 
which such property is situate, shall be deemed null and void 
under this title against the creditors of such debtor if he be 
adjudged a bankrupt, and such property shall pass to the 
assignee and be by him reclaimed and recovered for the bene- 
fit of the creditors of the bankrupt. For the purpose of such 
recovery any court of bankruptcy as hereinbefore defined, and 
any State court which would have had jurisdiction if 
bankruptcy had not intervened, shall have concurrent juris- 
diction. 
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(f) That all levies, judgments, attachments, or other liens, 
obtained through legal proceedings against a person who is 
insolvent, at any time within four months prior to the filing 
of a petition in bankruptcy against him, shall be deemed null 
and void in case he is adjudged a bankrupt, and the property 
affected by the levy, judgment, attachment or other lien shall 
be deemed wholly discharged and released from the same, and 
shall pass to the trustee as a part of the estate of the bankrupt, 
unless the court shall, on due notice, order that the right under 
such levy, judgment, attachment or other lien shall be pre- 
served for the benefit of the estate; and thereupon the same 
may pass to and shall be preserved by the trustee for the 
benefit of the estate as aforesaid. And the court may order such 
conveyance as shall be necessary to carry the purposes of this 
section into effect: Provided, that nothing herein contained 
shall have the effect to destroy or impair the title obtained 
by such levy, judgment, attachment, or other lien, of a bona 
fide purchaser for value who shall have acquired the same 
without notice or reasonable cause for inquiry. 


U. S. Code, Title 11, §107. 


35. What ts the effect of set-off in bankruptcy? 

(a) In all cases of mutual debts or mutual credits between 
the estate of a bankrupt and a creditor the account shall be 
stated and one debt shall be set off against the other, and 
the balance only shall be allowed or paid. 

(b) A set-off or counterclaim shall not be allowed in favor 
of any debtor of the bankrupt which (1) is not provable 
against the estate; or (2) was purchased by or transferred 
to him after the filing of the petition, or within four months 
before such filing, with a view to such use and with knowledge 
or notice that such bankrupt was insolvent, or had committed 
an act of bankruptcy. 

U. S. Code, Title 11, §108. 
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36. What disposition will be made of a bankrupt’s prop- 
erty which he neglects? 


A judge may, upon satisfactory proof, by affidavit, that a 
bankrupt against whom an involuntary petition has been 
filed and is pending has committed an act of bankruptcy, or 
has neglected, or is neglecting, or is about to so neglect his 
property that it has thereby deteriorated or is thereby deteri- 
orating or is about thereby to deteriorate in value, issue a 
warrant to the marshal to seize and hold it subject to further 
orders. Before such warrant is issued the petitioners applying 
therefor shall enter into a bond in such an amount as the 
judge shall fix, with such sureties as he shall approve, condi- 
tioned to indemnify such bankrupt for such damages as he 
shall sustain in the event such seizure shall prove to have been 
wrongfully obtained. Such property shall be released, if such 
bankrupt shall give bond in a sum which shall be fixed by 
the judge, with such sureties as he shall approve, conditioned 
to turn over such property, or pay the value thereof in 
money to the trustee, in the event he is adjudged a bank- 
rupt pursuant to such petition. 


U. S. Code, Title 11, §109. 


37. What property of a bankrupt ts hés trustee entitled to? 


(a) The trustee of the estate of a bankrupt, upon his ap- 
pointment and qualification, and his successor or successors, if 
he shall have one or more, upon his or their appointment and 
qualification, shall in turn be vested by operation of law with 
the title of the bankrupt, as of the date he was adjudged a 
bankrupt, except in so far as it is the property which is exempt, 
to all 

1. Documents relating to his property; 

2. Interests in patents, patent rights, copyrights, and trade- 
marks, and in applications for patents, copyrights, and trade- 
marks; 


BANKRUPTCY 445 


3. Powers which he might have exercised for his own bene- 
fit, but not those which he might have exercised for some 
other person; 

4. Property transferred by him in fraud of his creditors; 

5. Property which prior to the filing of the petition he 
could by any means have transferred or which might have been 
levied upon and sold under judicial process against him. 
When any bankrupt shall have any insurance policy which 
has a cash surrender value payable to himself, his estate, 
or personal representatives, he may, within thirty days after 
the cash surrender value has been ascertained and stated 
to the trustee by the company issuing the same, pay or 
secure to the trustee the sum so ascertained and stated, and 
continue to hold, own, and carry such policy free from the 
claims of the creditors participating in the distribution of his 
estate under the bankruptcy proceedings, otherwise the policy 
shall pass to the trustee as assets; and 

6. Rights of action arising upon contracts or from the un- 
lawful taking or detention of, or injury to, his property. 

(b) All real and personal property belonging to bankrupt 
estates shall be appraised by three disinterested appraisers; 
they shall be appointed by, and report to, the court. Real and 
personal property shall, when practicable, be sold subject to 
the approval of the court; it shall not be sold otherwise than 
subject to the approval of the court for less than seventy-five 
per centum of its appraised value. 

(c) The title to property of a bankrupt estate which has 
been sold, as herein provided, shall be conveyed to the pur- 
chaser by the trustee. 

(d) Whenever a composition shall be set aside, or discharge 
revoked, the trustee shall, upon his appointment and qualifi- 
cation, be vested as herein provided with the title to all of 
the property of the bankrupt as of the date of the final decree 
setting aside the composition or revoking the discharge. 

(e) The trustee may avoid any transfer by the bankrupt 
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of his property which any creditor of such bankrupt might 
have avoided and may recover the property so transferred, or 
its value, from the person to whom it was transferred, unless 
he was a bona fide holder for value prior to the date of the 
adjudication. Such property may be recovered or its value 
collected from whoever may have received it, except a bona 
fide holder for value. For the purpose of such recovery any 
court of bankruptcy as hereinbefore defined, and any State 
court which would have had jurisdiction if bankruptcy had 
not intervened, shall have concurrent jurisdiction. 

(f) Upon the confirmation of a composition offered by a 
bankrupt, the title to his property shall thereupon revest in 
him. 

U. S. Code, Title 11, §110. 
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XVI 
CONSTITUTIONAL LAW 


1. What és the nature of the Constitution of the United 
States? 


A constitution is designed as a chart upon which every man, 
learned and unlearned, may be able to trace the leading prin- 
ciples of government. 


Cooley’s Constitutional Limitations, 73. 


2. How does the Constitution of the United States affect 
our government? 


The Constitution is a restraint upon government, purposely 
provided and declared upon consideration of all the conse- 
quences of which it prohibits and permits, making the restraint 
upon government the rights of the governed. And this careful 
adjustment of power and rights makes the Constitution what 
it was intended to be and is, a real charter of liberty receiving 
and deserving the praise that has been given it as “the most 
wonderful work ever struck off at any given time by the brain 
and purpose of man.” 

McKenna, Block v. Hirsh, 256 U. S. 135. 


3. Is the Constitution a law for any class of people or time? 


The Constitution is a law for rulers and people, equally in 
war and peace, and covers with the shield of its protection all 
classes of men, at all times and under all circumstances. 


Ex parte Milligan, 4 Wall. 2. 
449 


450 COMMON LEGAL PRINCIPLES 
4. What is the Bill of Rights? 


In this country written constitutions were deemed essential 
to protect the rights and liberties of the people against the 
encroachments of power delegated to their government and 
the provisions of Magna Charta were incorporated into Bills 
of Rights. They were limitations upon all the powers of gov- 
ernment, legislative as well as executive and judicial. 

It necessarily happened, therefore, that as these broad and 
general maxims of liberty and justice held in our system a 
different place and performed a different function from their 
position and office in English constitutional history and law, 
they would receive and justify a corresponding and more com- 
prehensive interpretation. Applied in England only as guards 
against executive usurpation and tyranny, here they have be- 
come bulwarks also against arbitrary legislation; but, in that 
application, as it would be incongruous to measure and restrict 
them by the ancient customary English law, they must be held 
to guarantee, not particular forms of procedure, but the very 
substance of individual rights to life, liberty and property. 


Matthews, Hurtado v. California, 110 U. S. 516. 


5. Is there any part of the Constitution which ts more im- 
portant than another? 


More than a century of trial has proved “the sagacity of 
the constructors and the stubborn strength of the fabric.” 

The “strength of the fabric” cannot be assigned to any one 
provision, it is the contribution of all, and, therefore, it is 
not the expression of too much anxiety to declare that a vio- 
lation of any of its prohibitions is an evil—an evil in the cir- 
cumstances of violation, of greater evil because of its example 
and malign instruction. And against the first step to it this 
court has warned expressing a maxim of experience: “With- 
stand beginnings.” 


McKenna, Block v. Hirsh, 256 U. S. 135. 
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6. In framing the Constitution was it the intention to make 
a number of laws applicable to certain cases or to make a 
general outline of government? 

The Constitution, unavoidably, deals in general language. 
It did not suit the purpose of the people, in framing the great 
charter of our liberties, to provide for minute specifications of 
its powers, or to declare the means by which those powers 
should be carried into execution. It was foreseen that this 
would be a perilous and difficult, if not an impracticable, task. 
The instrument was not intended to provide merely for the 
exigencies of a few years, but was to endure through a long 
lapse of ages the events of which were looked up in the in- 
scrutable purpose of Providence. It could not be foreseen what 
new changes and modifications of power might be indispen- 
sable to effectuate the general objects of the charter; and re- 
strictions and specifications, which at the present might seem 
salutary, might in the end, prove the overthrow of the system 
itself. Hence its powers are expressed in general terms, leaving 
to the legislature, from time to time to adopt its own means 
to effectuate legitimate objects, and to mold and model the 
exercise of its powers as its own wisdom and the public in- 


terests should require. 
Story, Martin v. Hunter’s Lessee, 1 Wheat. 304, 14 U. S. 304. 


7. Why are minor details omitted from the Constitution? 

A constitution, to contain an accurate detail of all the sub- 
divisions of which its great powers will admit, and of all the 
means by which they may be carried into execution, would 
partake of the prolixity of a legal code, and could scarcely 
be embraced by the human mind. It would probably never be 
understood by the public. 

Marshall, McCullock v. Maryland, 4 Wheat. 316. 

8. What is the nature of a written constitution? 

Its nature requires that only its great outlines should be 
marked, its important objects designated, and the minor ingre- 
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dients which compose those objects be deduced from the 
nature of the objects themselves. 
Marshall, McCullock v. Maryland, 4 Wheat. 316. 


9. Should a liberal construction be placed on the provisions 
of the Constitution? 

It is safer, saner, and more consonant with constitutional 
preeminence and its purposes to regard the declaration of the 
Constitution as paramount, and not to weaken it by refined 
dialectics, or bend it to some impulse or emergency: “because 
of some accident of immediate overwhelming interest which 
appeals to the feeling, and distorts the judgment.” Northern 
Securities Co. v. U. S., 193 U.S. 196, 400. 

McKenna, Marcus Brown Co. v. Feldman, 256 U. S. 170: 


10. With whom lies the power to change the Constitution? 

It is very true that, whenever hostility to the existing system 
shall become universal, it will be also irresistible. The people 
made the Constitution, and the people can unmake it. It is 
the creature of their will, and lives only by their will. But this 
supreme and irresistible power to make or to unmake resides 
only in the whole body of the people; not in any subdivision 
of them. The attempt of any of the parts to exercise it is 
usurpation, and ought to be repelled by those to whom the 
people have delegated their power of repelling it. 

The acknowledged inability of the government, then, to 
sustain itself against the public will, and, by force or other- 
wise to control the whole nation, is no sound argument in sup- 
port of its constitutional inability to preserve itself against a 
section of the nation acting in opposition to the general will. 

Marshall, Cohens v. Virginia, 6 Wheat. 264. 


11. For whom is the government of the United States 
made? 


The government of the Union, then, is emphatically and 
truly, a government of the people. In form and in substance 
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it emanates from them. Its powers are granted by them, and 
are to be exercised directly on them, and for their benefit. 


Marshall, McCullock v. Maryland, 4 Wheat. 316. 


12. What ts the relation of the State government to the 
Federal government? 


That the United States form, for many, and for most im- 
portant purposes, a single nation, has not yet been denied. In 
war, we are one people. In making peace, we are one people. 
In all commercial regulations, we are one and the same people. 
In many other respects the American people are one; and 
the government which is one alone capable of controlling and 
managing their interests in all these respects is the government 
of the Union. It is their government, and in that character 
they have no other. America has chosen to be in many respects, 
and to many purposes a nation; and for all these purposes her 
government is complete; to all these objects, it is competent. 
The people have declared, that in the exercise of all powers 
given for these objects, it is supreme. It.can then in effecting 
these objects: legitimately, control all individuals or govern- 
ments within the American territory. The constitution and 
laws of a State, so far as they are repugnant to the Consti- 
tution and laws of the United States, are absolutely void. 
These States are constituent parts of the United States. They 
are members of one great empire—for some purposes sovereign 
for some purposes subordinate. 


Marshall, Cohens v. Virginia, 6 Wheat. 264. 


13. Is the line between State and Federal powers definitely 
indicated ? 

In the early history of the organization of the government, 
its powers seem to have divided on the line which should 
separate the powers of the National government from those 
of the State governments, and though this line has never been 
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very well defined in public opinion, such a division has con- 
tinued from that day to this. 


Miller, Slaughter House Cases, 16 Wall. 36. 


14. Describe the Federal government when acting within 
ats sphere. 


If any one proposition could command the universal assent 
of mankind, we might expect it would be this: that the gov- 
ernment of the Union, though limited in its powers, is supreme 
within its sphere of action— It is the government of all; its 
powers are delegated by all; it represents all, and acts for all. 

Marshall, McCullock v. Maryland, 4 Wheat. 316. 


15. How can a restraint be placed on the jurisdiction of a 
nation? 


The jurisdiction of the nation within its own territory is 
necessarily exclusive and absolute. It is susceptible of no 
limitation not imposed by itself. Any restriction upon it, deriv- 
ing validity from an external source, would imply a diminu- 
tion of its sovereignty to the extent of the restriction, and an 
investment of that sovereignty to the same extent in that 
power which could impose such restriction. 

All exceptions, therefore, to the full and complete power 
of a nation within its own territories, must be traced up to 
the consent of the nation itself. They can flow from no other 
legitimate source. 


Marshall, The Schooner “Exchange” v. McFaddon, 7 Cranch. 
116. 


16. Does the Constitution enumerate the means by which 
éts powers are to be effected? 


The Constitution of the United States by apt words of 
designation or general description, marks the outline of the 
powers granted to the national legislature; but it does not 
undertake, with the precision and detail of a code of laws, 
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to enumerate the subdivisions of those powers, or to specify 
all the means by which they may be carried into execution. 


Gray, Juilliard v. Greeman (Legal Tender Case) 110 U. S. 
421. 


17. How ts the Federal government limited? 


The Government of the United States is one of delegated 
powers alone. Its authority is defined and limited by the Con- 
stitution. 

Waite, U. S. v. Cruikshank, 92 U.S. 542. 


18. What limitation ts placed on the acts passed by the 
National legislature seeking to accomplish the powers enumer- 
ated in the Constitution? 


We admit, as all must admit, that the powers of the gov- 
ernment are limited, and that its limits are not to be tran- 
scended. But we think the sound construction of the Constitu- 
tion must allow to the National legislature that discretion, 
with respect to the means by which the powers it confers are 
to be carried into execution, which will enable that body 
to perform the high duties assigned to it, in the manner 
most beneficial to the people. Let the end be legitimate, let 
it be within the scope of the Constitution, and all means 
which are appropriate, which are plainly adapted to that 
end, which are not prohibited, but consistent with the letter 
and spirit of the Constitution, are constitutional. 

Marshall, McCullock v. Maryland, 4 Wheat. 316. 


19. Where are the powers that are granted to the Congress 
enumerated? 


Most of the powers granted to Congress are described in 
the eighth section of the first article; the limitations intended 
to be set to its powers, so as to exclude certain things which 
might otherwise be taken to be included in the general grant, 
are defined in the ninth section; the tenth section is addressed 
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to the States only. This section prohibits the States from 
doing some things which the United States are expressly pro- 
hibited from doing, as well as from doing some things which 
the United States are expressly authorized to do, and from 
doing some things which are neither expressly granted nor 
expressly denied to the United States. Congress and the States 
equally are expressly prohibited from passing any bill of at- 
tainder or ex post facto law, or granting any title of nobility. 
The States are forbidden, while the President and the Senate 
are expressly authorized to make treaties. 


Gray, Julliard v. Greeman (The Legal Tender Cases) 110 
U.S. 425. 


20. How does John Marshall describe the powers entrusted 
to the Federal government? 


The sword and the purse, all the external relations, and 
no inconsiderable portion of the industry of the nation, are 
entrusted to its government. 


Marshall, McCullock v. Maryland, 4 Wheat. 316. 


21. Do -the limitations on the powers enumerated in the 
Constitution apply to the State or Federal. government? 


But it is universally understood, it is a part of the history 
of the day, that the great revolution which established the 
Constitution of the United States was not effected without 
immense opposition. Serious fears were extensively entertained 
that those powers which the patriot statesmen, who then 
watched over the interest of our country, deemed essential 
to union, and to the attainment of those invaluable objects 
for which union was sought might be exercised in a manner 
dangerous to liberty. 


* * xf x * x * 


The Constitution was ordained and established by the 
people of the United States for themselves, for their own 
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government, and not for the government of the individual 
states. Each State established a Constitution for itself, and, 
in that Constitution, provided such limitations and restric- 
tions on the powers of its particular government as its judg- 
ment dictated. The people of the United States framed such 
a government for the United States as they supposed best 
adapted to their situation, and best calculated to promote 
their interests. The powers they conferred on this govern- 
ment were to be exercised by itself; and the limitations on 
power, if expressed in general terms, are naturally, and, we 
think, necessarily applicable to the government created by 
the instrument. They are limitations of powers granted in 
the instrument itself; not of distinct governments, framed by 
different persons and for different purposes. . . . 

The third clause (1st Article, 10th Section) declares that 
“no bill of attainder or ex post facto law shall be passed. v 
No language can be more general, yet demonstration is com- 
plete that it applies solely to the government of the United 


States. 
Marshall, Barron vy. Baltimore, 7 Peters 243. 


22. Was it the intention of the framers of the Constitution 
to entrust the Federal government with ample means to en- 
force the provisions of the Constitution? 

But it may, with great reason, be contended, that a gov- 
ernment, entrusted with such ample powers, on the due exe- 
cution of which the happiness and prosperity of the nation 
so vitally depends, must also be entrusted with ample:n means 
for their execution. 

Marshall, McCullock v. Maryland, 4 Wheat. 316. 


23. Will the Federal government interfere in a matter 
which ts entirely an internal State matter? 


The genius and character of the whole government seems 
to be that its action is to be applied to all external concerns 
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of the nation; and to those internal concerns which affect 
the State generally, but not to those completely within a par- 
ticular State which do not affect other States and with which 
it is not necessary to interfere, for the purpose of executing 
some of the general powers of the government. 


Marshall, Gibbons v. Ogden, 9 Wheat. 1. 


24. What is the nature of the government of a State? 


The people of the United States constitute one nation, 
under one government, and this government within the scope 
of the powers with which it is invested, is supreme. On 
the other hand, the people of each State compose a State 
having its own government, and endowed with all the func- 
tions essential to separate and independent existence. 


Chase, Lane Ct. v. Oregon, 7 Wall. 71. 


25. What ts the effect of a Federal statute which conflicts 
with a State law? 


The government of the United States then, though lim- 
ited in its powers, is supreme, and its laws, when made in 
pursuance of the Constitution, form the supreme law of 
the land, “anything in the constitution or laws of any State 
to the contrary notwithstanding.” 


Marshall, McCullock v. Maryland, 4 Wheat. 316. 


26. Can the Supreme Court of the United States prescribe 
to Congress what laws to pass? 


The judicial department cannot prescribe to the legisla- 
tive department limitations upon the exercise of its acknowl- 
edged powers. The power to tax may be exercised oppressively 
upon persons; but the responsibility of the legislature is not 
to the courts, but to the people by whom its members are 
elected. 


Chase, Spencer v. Merchant, 125 U. S. 345. 
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27. In what manner must taxation be exercised? 


There can be no constitutional objection to the raising 
of money by taxation in a constitutional manner for use 
in defraying expenses incurred for public purposes. It is only 
when an attempt is made by taxation to raise money for a 
private use, or to raise money for a public use by methods 
which are contrary to common right, that private property 
can be said to be taken without due process of law. 


Rugg, Chelsea v. Treasurer & Receiver General, 237 Mass. 
422. 


28. What Court's jurisdiction is prescribed by the Consti- 
tution? 


Of all the courts which the United States may, under their 
general powers, constitute, one only, the Supreme Court, pos- 
sesses jurisdiction derived immediately from the Constitu- 
tion, and of which the legislative power cannot deprive it. 
All other courts created by the general government possess 
no jurisdiction but what is given them by the power that 
creates them, and can be vested with none but what the power 
ceded to the general government will authorize them to 


confer. 
Johnson, United States v. Hudson, 7 Cranch 32. 


29. What is the difference between a general law and a 
special one? 


Where a law is broad enough to reach every portion of 
the State and to embrace within its provisions every person 
or thing distinguished by characteristics sufficiently marked 
and important to make them clearly a class by themselves it 
is not a special or local but a general law, even though there 
may be but one member of the class or one place on which 


it operates. 
Thompson, People v. Graham, 134 NE 62 (lIIl.). 
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30. What is the scope of a general law? 


A general law which contains no restrictive phrases operates 
upon all matters within its scope arising after its enactment. 


Rugg, Com. v. Slocum, 230 Mass. 180. 


31. What és called “class legislation” ? 


The fact that laws are found to be so fashioned as to be 
applicable in their practical operation to a single person 
oftentimes points strongly to a designed inequality and un- 
fair discrimination. 

It is a factor not to be lightly disregarded. 

The fundamental question, however, is whether the classi- 
fication rests upon a rational foundation or is arbitrary, op- 
pressive, whimsical or visionary. 


Rugg, Mass. Gen. Hosp. v. Belmont, 233 Mass. 190. 


32. Is a law which applies to a certain class of people a 
general law? 


A law is general in the constitutional sense, which applies 
to and operates uniformly on all members of any class of 
persons, places, or things requiring legislation peculiar to 
itself in matters covered by the law. 


Thompson, People v. Graham, 134 N. E. 57 (Ill.). 


33. Do the police powers of the State control travel on 
the highway of the State? 


The police powers extend to the reasonable control of 
travel upon highways in the interest of the public. 


Rugg, Com. v. Slocum, 230 Mass. 180. 
34. Is the maintenance of order a lawful exercise of police 
power? 


The maintenance of order is plainly a lawful exercise of 
the police power. Statutes designed to promote that end can- 
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not be stricken down as unconstitutional unless they mani- 
festly have no tendency to produce that result. 


Rugg, Com. v. Karvonen, 219 Mass. 30. 


35. Is a citizen’s right to labor one which should not be 
interfered with by law? 

There is no more sacred right. of citizenship than the 
right to pursue unmolested a lawful employment in a law- 
ful manner. It is nothing more nor less than the sacred right 
of labor. 

Live Stock, Etc., Ass’n v. Crescent City Co., 1 Abb. U. S. 388. 


36. What is meant by liberty as protected by the Consti= 
tution? 

The term “liberty” as protected by the Constitution, is 
not cramped into a mere freedom from physical restraint of 
the person of the citizen, as by incarceration, but is deemed 
to embrace the right of man to be free in the enjoyment of 
the faculties with which he has been endowed by his Creator, 
subject only to such restraints as are necessary for the com- 
mon welfare. 


Rapallo, People v. Marx, 99 N. Y. 377. 


37. May one be deprived of his liberty without personal 
restraint? 

One may be deprived of his liberty and his constitutional 
right thereto violated, without the actual restraint of his 
person. Liberty in its broad sense, as understood in this 
country means the right not only of freedom from servitude, 
imprisonment, or restraint, but the right of one to use his 
faculties in all lawful ways, to live and work where he will, 
to earn his livelihood in any lawful calling, and to pursue 
any lawful trade or avocation. 

Earl, In re Jacobs, 98 N. Y. 98. 


462 COMMON LEGAL PRINCIPLES 


38. What is meant by constitutional freedom? 


Constitutional freedom means liberty regulated by law. 
Personal rights may be curbed in a rational way for the 
common good. Liberty is immunity from arbitrary commands 
and capricious prohibitions but not the absence of reasonable 
rules for the protection of the community. 

Rugg, Com. v. Karvonen, 219 Mass. 30. 


39. What is meant by a republican form of government? 


The very idea of a government republican in form im- 
plies a right on the part of its citizens to meet peaceably for 
consultation in respect to public affairs and to petition for 
a redress of grievance. 

Waite, U. S. v. Cruikshank, 92 U. S. 542. 


40. What are some of the attributes of a republican gov- 
ernment? 


The equality of the rights of citizens is a principle of re- 
publicanism. The right of people peaceably to assemble for 
the purposes of petitioning Congress for a redress of grievance 

. 1s an attribute of rational citizenship and as such under 
the protection of and guaranteed by the United States. 
Waite, U. S. v. Cruikshank, 92 U. S. 542. 


41. Does the liberty guaranteed by the Constitution mean 
unrestrained license? 


Under (State and Federal Constitutions) the liberty of 
the citizen is guaranteed. But the liberty thus secured does 
not mean the unrestrained license of an unbridled will. 

Rugg, Com. v. Karvonen, 219 Mass. 30. 


42. What are the rights of a citizen under the Constitu- 
tion of the United States? 


It is said to be the right of the citizen of this great coun- 
try protected by implied guarantees of its Constitution, “to 
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come to the seat of government to assert any claim he may 
have upon that government, to transact any business he may 
have with it, to seek its protection, to share its offices, to 
engage in administering its functions. He has the right of 
free access to its seaports, through which all operations of 
foreign commerce are conducted, to the sub-treasuries, land 
offices, and courts of justice in the several States.” 


Miller, Slaughter-House Cases, 16 Wall. 36. 


43. What are some of the rights of a citizen of the United 
States as enumerated in the Slaughter-House Cases? 


Another privilege of a citizen of the United States is to 
demand care and protection of the Federal government over 
his life, liberty, and property when on the high seas or 
within the jurisdiction of a foreign government. Of these 
there can be no doubt, nor that the right depends upon his 
character as a citizen of the United States. The right to 
peaceably assemble and petition for redress of grievances, 
the privilege of the writ of habeas corpus, are rights of the 
citizen guaranteed by the Federal Constitution. The right to 
use the navigable waters of the United States, however they 
may penetrate the territory of the several States, all rights 
secured to our citizens by treaties, with foreign nations, are 
dependent upon citizenship of the United States, and not 
citizenship of a State. One of these privileges is conferred 
by the very article under consideration. It is that a citizen 
of the United States can, of his own volition, become a citi- 
zen of any State of the Union by a bona fide residence therein, 
with the same rights as other citizens of that State. To 
those may be added the rights secured by the Thirteenth and 
Fifteenth Articles of amendment and by the other clause of 
the Fourteenth. 


Miller, Slaughter-House Cases, 16 Wall. 36. 


464 COMMON LEGAL PRINCIPLES 


44. What are the general heads into which the privileges 
and immunities of a citizen were divided by Mr. Justice Wash- 
ington of the Supreme Court of the United States? 


What these fundamental principles are, it would be more 
tedious than difficult to enumerate. They may all, however, 
be comprehended under the following general heads, protec- 
tion by the government with the right to acquire and possess 
property of every kind, and to pursue and obtain happiness, 
and safety; subject, nevertheless, to such restraints as the 
government may prescribe for the general good of the whole. 


Washington, Corfield v. Coryell, 4 Wash. C. C. 371. 


45. What must a citizen of the United States do to become 
a citizen of a particular state? 


Not only may a man be a citizen of the United States 
without being a citizen of a State, but an important element 
is necessary to convey the former into the latter. He must 
reside within the State to make him a citizen of it, but it is 
only necessary that he should be born or naturalized in the 
United States to be a citizen of the Union. 


Miller, Slaughter-House Cases, 16 Wall. 36. 


46. What ts a citizen? 


Citizens are the people who compose the community, and 
who, in their associated capacity, have established or sub- 
mitted themselves to the dominion of a government for the 
promotion of their general welfare and the protection of 
their individual as well as their collective rights. 


Waite, U. S. v. Cruikshank, 92 U.S. 542. 


4/7. For what crimes may a foreigner be held liable? 


No proposition of law can be more incontestable or more 
universally admitted than that, according to the general law 
of nations, a foreigner cannot be held criminally responsible 
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to the law of a nation not his own for acts done beyond the 
limits of its territory. 
Cockburn, Regina v. Keyn, 13 Cox C. C. 403. 


48. What is accomplished by a foreigner naturalizing? 


A naturalized citizen is, indeed, made a citizen under an 
act of Congress, but the act does not proceed to give, to 
regulate, or to prescribe his capacities. He becomes a mem- 
ber of the society possessing all the rights of a native citizen, 
and standing, in the view of the Constitution, on the foot- 
ing of a native. The Constitution does not authorize Congress 
to enlarge or abridge those rights. The simple power of the 
national legislature is, to prescribe a uniform rule of naturali- 
zation, and the exercise of this power exhausts it, so far as 
respects the individual. The Constitution then takes him up, 
and, among other rights, extends to him the capacity of 
suing in the courts of the United States, precisely under 
the same circumstances under which a native might sue. He 
is distinguishable in nothing from a native citizen, except 
so far as the Constitution makes the distinction. The law 
makes none. 

Marshall, Osborn v. Bank of U. S. 9 Wheat. 738. 


49. What ts meant by the police power of a government? 


Rights of property, like all other social and conventional 
rights, are subject to such reasonable limitations in their enjoy- 
ment, as shall prevent them from being injurious, and to 
such reasonable restraints and regulations established by law, 
as the legislature, under the governing and controlling power 
vested in them by the Constitution, may think necessary and 
expedient. 

The power we allude to is rather the police power, the 
power vested in the legislature by the Constitution, to make, 
ordain, and establish all manner of wholesome and reason- 
able laws, statutes, and ordinances either with penalties or 
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without, not repugnant to the Constitution, as they shall 
judge to be for the good and welfare of the Commonwealth 
and of the subjects of the same. 


Shaw, Com. v. Alger, 7 Cush. 53. 


50. What are some examples of the police powers of a 
government? 


It is much easier to perceive and realize the existence and 
sources of this power, than to make its boundaries, or pre- 
scribe limits to its exercise. There are many cases in which 
such a power is exercised by all well ordered governments, 
and where its fitness is so obvious, that all well regulated 
minds will regard it as reasonable. Such are the laws to 
prohibit the use of warehouses for the storage of gunpowder 
near habitations or highways; to restrain the height to which 
wooden buildings may be erected in populous neighborhoods, 
and require them to be covered with slate or other incom- 
bustible material; to prohibit buildings from being used for 
hospitals for contagious diseases, or for the carrying on of 
noxious or offensive trades; to prohibit the raising of a dam, 
and causing stagnant water to spread over meadows, near 
inhabited villages, thereby raising noxious exhalations inju- 
rious to health and dangerous to life. 


Shaw, Com. v. Alger, 7 Cush. 53. 


51. What ts meant by depriving a man of his property? 


When a law annihilates the value of property and strips 
it of its attributes, by which alone it is distinguishable as 
property, the owner is deprived of it according to the plainest 
interpretation, and certainly within the constitutional pro- 
vision intended to shield personal rights from the exercise of 
arbitrary power. 


Wynehamer v. People, 13 N. Y. 378. 
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52. What is meant by due process of lawin regard to legis- 
lative acts? 

(The protection of life, liberty and property of citizens 
against acts of more arbitrary persons, in any department 
of the government.) These are the fundamental civil rights, 
for the security of which society is organized, and all acts of 
legislation which contravene them are within the prohibition 
of the constitutional guarantee. In judicial proceedings due 
process of law requires notice, hearing and judgment; in 
legislative proceedings, conformity to the settled maxims of 
free government, observance of constitutional restraints and 
requirements, and an omission to exercise power appertaining 
to the judicial or executive departments. 

Andrews, Bertholf v. O’Reilly, 74 N. Y. 509. 


53. Is the right to conduct a lawful business a property 
right? 

The right to conduct a lawful business is a property right, 
protected by the common law and guaranteed by the organic 
law of the State. 

De Courcy, Gobin v. Niebuhr, 236 Mass. 350. 


54. When must a person raise the objection that his con- 
stitutional rights are being interfered with? 

The general rule is that it is the duty of a person, when- 
ever he regards his constitutional right as invaded, to raise 
an objection at the earliest fair opportunity, and the failure 
to do so amounts to a waiver of the right. 


Cartwright, Chicago S. Coal Co. v. Industrial Com., 134 N. E. 
158. 


55. What ts meant by due process of law in judicial pro- 
ceedings? 

Due process of law requires submission to a judicial tribu- 
nal for determination upon its own independent judgment 
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as to both law and facts according to the settled rules gov- 
erning judicial action and decision. 


Cartwright, Otis Elevator Co. v. Industrial Com., 134 N. E. 
19. 


56. What is meant by the law of the land? 


The words “‘due process of law” were undoubtedly intended 
to convey the same meaning as the words, “by law of the 
land” in Magna Carta. Lord Coke, in his commentary on 
those words says they mean due process of law. The con- 
stitutions which had been adopted by the several States before 
the formation of the Federal Constitution, following the lan- 
guage of the great charter more closely, generally contained 
the words “but by the judgment of his peers, or the law of 
the land.” 

Though “due process of law” generally implies and in- 
cludes, regular allegations, opportunities to answer; and a 
trial according to some settled course of judicial proceedings, 
yet, this is not universally true. 


Curtis, Murray v. Hoboken Land, etc., Co., 18 How. 272. 


5/7. Are there any cases wherein due process of law does 
not include an opportunity to be heard? 


Undoubtedly, where life and liberty are involved, due 
process requires that there be a regular course of judicial 
proceedings which imply that the party to be affected shall 
have notice and an opportunity to be heard; so, also, where 
title or possession of property is involved. But, where the 
taking of property is in the enforcement of a tax, the pro- 
ceeding is necessarily less formal, and whether notice to 
him is at all necessary may depend upon the character of 
the tax and the manner in which its amount is determinable. 


Hagar v. Reclamation District, 111 U.S. 701. 
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58. What is the criterion as to whether property is taken 
with due process of law? 


In judging what is due process of law, respect must be 
had to the cause and object of the taking, whether the taxing 
power, the power of eminent domain or the power of assess- 
ment for local improvements, or some of these, and, if found 
to be suitable and admissible in the special case, it will be 
adjudged to be “due process of law” but if found to be 
arbitrarily oppressive, and unjust, it may be declared to be 
not “due process of law.” 


Davidson v. New Orleans, 96 U. S. 97. 


59. What did Daniel Webster say “the law of the land” 
meant in his argument in the Dartmouth College Case? 


By the law of the land is most clearly intended the gen- 
eral law, a law which hears before it condemns; which pro- 
ceeds upon inquiry and renders judgment only after trial. 
The meaning is that every citizen shall hold his life, liberty, 
property and immunities, under the protection of the general 
rules which govern society. 


Webster, Argument in Dartmouth College Case, Opinion in 
4 Wheat. 518. 


60. Can the Government deprive itself of the right to use 
any personal property of tts citizens in protecting itself? 

It is likewise thoroughly established in this court that 
the inhibitions of the Constitution of the United States upon 
the impairment of the obligations of contracts, or the dep- 
rivation of property without due process, or of the equal 
protection of the laws, by the States, are not violated by 
the legitimate exercise of legislative power in securing the 
public safety, health, and morals. The governmental power 
of self-protection cannot be contracted away, nor can the 
exercise of rights granted, nor the use of property, be with- 
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drawn from the implied liability to governmental regulation 
in particulars essential to the preservation of the community 
from injury. 

Fuller, N. Y. R.R. Co. v. Bristol, 151 U. S. 556. 


61. Can a State impair the obligation of contracts to pro- 
tect public health? 


The constitutional prohibition upon State laws impairing 
the obligation of contracts does not restrict the power of the 
State to protect the public health, the public morals or the 
public safety as the one or the other may be involved in the 
execution of such contracts. Rights and privileges arising 
from contracts with a State are subject to regulations for 
the protection of the public health, and the public safety, the 
same sense, and the same extent, as are all contracts, and all 
property, whether owned by natural persons or corporations. 

New Orleans Gas Co. v. Louisiana Light Co., 115 U. S. 650. 


62. What constitutes the impairment of a contract? 


It is well settled by the adjudications of this court, that 
the obligation of a contract is impaired, in the sense of the 
Constitution, by any Act which prevents its enforcement, 
or which materially abridges the remedy for enforcement 
which existed at the time it was contracted, and does not 
supply alternative remedy equally adequate and efficacious. 

Bradley, McGahey v. Virginia, 135 U. S. 662 at 721. 


63. What is one of the tests as to the impairment of a 
contract? 


One of the tests that a contract has been impaired is that 
its value has, by legislation, been diminished. It is not, by 
the Constitution, to be impaired at all. This is not a question 
of degree or cause, but of encroaching, in any respect, on its 
obligation,—dispensing with any part of its force. 

Planters’ Bank v. Sharp et al., 6 Howard 301. 
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64. What is the definition of “impairing the obligation of 
a contract’ contained in Green v. Biddle? 


The objection to a law on the ground of its impairing the 
obligation of a contract can never depend upon the extent 
of the change which the law effects in it. Any deviation from 
its terms by postponing or accelerating the period of perfor- 
mance which it prescribes imposing conditions not expressed 
in the contract, or dispensing with those which are, how- 
ever minute or apparently immaterial in their effect upon 
the contract of the parties, impairs the obligation. Upon this 
principle it is that if a creditor agree with his debtor to post- 
pone the day of payment, or in any other way to change the 
terms of the contract, without the consent of the surety, the 
latter is discharged, although the change was for his advan- 


tage. 
Green vy. Biddle, 8 Wheat. 1. 


65. Do the first ten Articles of Amendment to the Federal 
Constitution in any way affect State governments? 


The first ten Articles of Amendment were not intended to 
limit the powers of the State governments in respect to their 
own people, but to operate on the National Government alone, 
was decided more than a half century ago, and that decision 
has been steadily adhered to since. 


Waite, Spies v. Illinois, 123 U. S. 131. 


66. What was the reason for the first Ten Amendments? 


Serious fears were extensively entertained that those pow- 
ers which the patriot statesmen who then watched over the 
interests of our country deemed essential to union and to 
the attainment of those invaluable objects for which union 
was sought, might be exercised in a manner dangerous to 
liberty—(The first ten amendments.) These amendments 
demanded security against the apprehended encroachments 
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of the general government, not against those of the local 
governments. 


Marshall, Barron v. Baltimore, 7 Peters 243. 


67. Do the State governments have power to enforce the 
18th Amendment? 


By the words of the 18th Amendment that “The Congress 
and the several States shall have concurrent power to enforce 
this article by appropriate legislation” this Commonwealth 
possesses continuous and independent power to enact legis- 
lation tending to render efficient through its executive and 
judicial departments the terms of that amendment. Such leg- 
islation in definitions, administrative agencies and penalties, 
may differ from but cannot be antagonistic to the act of 
Congress. 


Rugg, Com. v. Nickerson, 236 Mass. 281. 


68. Can the State governments pass laws authorizing the 
sale of intoxicating liquor which zs prohibited by the laws of 
the United States? 


Manifestly no law of this Commonwealth can authorize 
sales prohibited by the laws of the United States enacted 
pursuant to the Eighteenth Amendment. 


Rugg, Jones v. Selectmen of Weston, 238 Mass. 218. 


69. What ts an ex post facto law? 


First, Every law that makes an action done before the 
passing of the act, and which was innocent when done, crimi- 
nal, and punishes such action. Second, Every law that ag- 
gravates a crime, or makes it greater than it was when com- 
mitted. Third, Every law that changes the punishment and 
inflicts a greater punishment than the law annexed to the 
crime when committed. Fourth, Every law that alters the 
legal rules of evidence, and receives less or different testimony 
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than the law required at the time of the commission of the 
offense in order to convict the offender (is an ex post facto). 
Chase, Calder v. Bull, 3 Dallas 386. 


70. How are laws construed? 

It is a principle of general scope that a statute must be 
interpreted according to the intent of the makers, to be ascer- 
tained from its several parts and all its words construed by 
the ordinary and approved usage of the language, unless they 
have acquired a peculiar meaning in the law, considered in 
connection with the cause of its enactment, the subject mat- 
ter to which it applies, the preexisting state of the common 
and statutory law, the mischief or imperfection to be reme- 
died, and the main object to be accomplished to the end that 
it be given an effect in harmony with common sense and 
sound reason. 

Rugg, Duggan v. Bay State St. Ry., 230 Mass. 370. 


71. What are some of the most common rules of construc- 
tion? 

Certain established rules of statutory construction are: 

(a) That the legislative power is unlimited except as re- 
strained by the Constitution. 

(b) That every act of the Legislature is presumed to be 
in harmony with the Constitution unless the contrary clearly 
appears. 

(c) That if two constructions be permissible then the one 
making the act valid must be adopted. 

(d) That the Legislature, within constitutional limitations, 
may retake to itself powers delegated to boards or localities, 
and again assume the direct control of matters pertaining to 
local government. 

(e) That a municipal corporation has not power except 
such as is given to it by the Legislature, and any power thus 
given may thereafter be modified, diminished or recalled. 

McAnery v. Bd. of Estimate & Appointment, 232 N. Y. 377. 
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72. How are words in a statute usually construed? 


Such is the character of human language, that no word 
conveys to the mind, in all situations, one single definite idea, 
and nothing is more common than to use words in a figurative 
sense. Almost all compositions contain words, which, taken 
in their rigorous sense would convey a meaning different from 
that which is obviously intended. 

Marshall, McCullock v. Maryland, 4 Wheat. 316. 


73. What effect do the opinions of the judges in construing 
statutes and constitutions have on them? 


After a statute has been settled by judicial construction the 
construction becomes as much a part of the statute as the text 
itself. 

Waite, Douglas v. Pike, 101 U. S. 377. 


74. After a certain interpretation has been acted upon will 
‘the courts be apt to interpret the matter in a different manner? 


An exposition of the Constitution, deliberately established 
by legislative act, on the faith of which an immense property 
has been advanced, ought not to be lightly disregarded. 

Marshall, McCullock v. Maryland, 4 Wheat. 316. 


75. What zs the common law? 


Our ancestors, when they came into this new world, claimed 
the common law as their birthright, and brought it with 
them, except such parts as were judged inapplicable to their 
new State and condition. 

Com. v. Knowlton, 2 Mass. 530. 


76. What ts the effect of repealing a repealing law? 

It is conceded to be a maxim of the common law, appli- 
cable to the construction of statutes, that the simple repeal 
of a repealing law, not substituting other provisions in place 
of those repealed, revives the preexisting law. 

Shaw, Com. v. Churchill, 2 Metc. 118. 
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77. When verbal changes are made in the revision of a 
statute does tt affect the sense of the law? 


It is a familiar principle of statutory construction that mere 
verbal changes in the revising of a statute do not alter its 
meaning and are construed as a continuation of the previous 


law. 
Main v. County of Plymouth, 223 Mass. 66. 


78. Where a statute is unconstitutional as applied to a cer- 
tain class and constitutional as to another class is tt entirely 
unconstitutional? 


A statute which would be unconstitutional as applied to a 
certain class of cases, and is constitutional as applied to an- 
other class, may be held to have been intended to apply only 
to the latter class, if this seems in harmony with the general 
purpose of the Legislature. 


Knowlton, Attorney General v. Electric Storage Battery Co. 
188 Mass. 239. 


79. How is the intention of the Legislature ascertained? 


In seeking the intention (of Legislature in a statute) courts 
are to consider the language used, the object to be attained, 
or the evil to be remedied. This may involve more than the 
literal meaning of the words. That which is within the statute, 
though not within the letter and, though within the letter, 
it is nevertheless not within the statute, is not likewise within 
the intention. 

Stone, Peabody v. Russel, 134 N.E. 148 (IIl.). 


80. What ts the first resort in determining legislative in- 
tent? 

Whether we are considering an agreement “between par- 
ties,’ a statute, or a constitution with a view to its interpre- 
tation, the thing we are to seek is the thought which it ex- 
presses. To ascertain this, the first resort in all cases is to the 
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natural significance of the words employed, in the order and 
grammatical arrangement in which the framers of the instru- 
ment have placed them. 


Chicago Home for Girls v. Carr, 133 N.E. 344 (IIL). 


81. How are we to understand the words used in the Con- 
stitution? 


As men whose intention require no concealment, generally 
employ the words which most directly and aptly express the 
ideas they intend to convey, the enlightened patriots who 
framed our Constitution, and the people who adopted it, 
must be understood to have employed words in their natural 
sense, and to have intended that which they have said. 


Marshall, Gibbons v. Ogden, 9 Wheat. 1. 


82. What are the sources of the common law? 


Before the Revolution, we had no regular reports of ju- 
dicial decisions; and the most familiar rules and principles 
of law—those which lie at the foundation of our civil and 
social rights—could not be so proved. Now, we rely on usage 
and tradition, and the well known repositories of legal learn- 
ing, works of approved authorities, to learn what are the rules 
of common law. 


Shaw, Com. v. Churchill, 2 Metc. 118. 


8&3. How do the States adopt the common law? 


The Constitution (of Massachusetts) has been construed 
as adopting the great body of the common law, with those 
statutes made before the emigration of our ancestors, which 
were made in amendment of the common law, so far as those 
rules and principles were applicable to our condition and 
form of government. 


Shaw, Com. v. Churchill, 2 Metc. 118. 
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S4. Can the Supreme Court question the validity of an Act 
passed by Congress? 


The article (Art. III, §2) does not extend the judicial 
power to every violation of the Constitution which may pos- 
sibly take place, but to “a case in law or equity” in which 
a right under such law is asserted in a court of justice. If the 
question cannot be brought into a court then there is no case 
in law or equity, and no jurisdiction is given by the words of 
the article. But, if, in any controversy depending in a court, 
the cause should depend on the validity of such a law, that 
would be a case arising under the Constitution, to which the 
judicial power of the United States would extend. 


Marshall, Cohens v. Virginia, 6 Wheat. 264, 19 U.S. 264. 


85. When will the Supreme Court pass on the constitution- 
ality of an Act of Congress? 


That judicial power, as we have seen, is the right to de- 
termine actual controversies arising between adverse litigants 
duly instituted in courts of proper jurisdiction. The right to 
declare a law unconstitutional arises because an Act of Con- 
gress relied upon by one or the other of such parties in de- 
termining their rights is in conflict with the fundamental law. 
The exercise of this, the most important and delicate duty 
of this court, is not given to it as a body with revisory power 
over the action of Congress, but because the rights of the 
litigants in justiciable controversies require the court to choose 
between the fundamental law and a law purporting to be 
enacted within constitutional authority, but in fact beyond 
the power delegated to the legislative branch of the govern- 


ment. 
Day, Muskrat v. United States, 219 U.S. 346. 
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ANCIENT LEGAL MAXIMS 


1. Acta exteriora indicant interiora secreta—8 Rep. 292 
Acts indicate the intention. 


2. Actus Det nemini facit injuriam—2 Bl. Cam. 21st ed. 


+72. 
The act of God is so treated by the law as to effect no one 


injuriously. 

3. Ad questionem facti non respondent judices, ad ques- 
tionem legis non respondent juratores—8 Rep. 308. 

It is the office of the judge to instruct the jury in points 
of law,—of the jury to decide on matters of fact. 


4. Alienatio Rei preafertur Juré accrescendi.—Co. Litt. 
185a. 


Alienation is favored by the law rather than accumula- 
tion. 


5. Allegans contraria non est audiendus—Jenk. Cent. 16. 
He is not to be heard who alleges things contradictory to 
each other. 


6. Audi alteram partem. 
Hear both sides; no man should be condemned unheard. 


7. Benigne faciende sunt interpretationes propter simplici- 
tatem, laicorum ut res magis valent quam pereat; et verba in- 
tention non e contra, debent inservire—Co. Litt. 360. 

A liberal construction shall be put upon written instru- 
ments, so as to uphold them, if possible, and carry into effect 


the intention of the parties. 
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8. Caveat emptor—Heb. 99. 
Let the buyer beware. 


9. Cessante ratione legis cessat ipsa lex—Co. Litt. 70b. 
Reason is the soul of the law, and when the reason of any 
particular law ceases so does the law itself. 


10. Consensus tollit errorem.—2 Inst. 123. 
The acquiescence of a party who might take advantage of 
an error obviates its effect. 


11. Contemporanea expositio est optima et fortissima in 
lege.—2 Inst. 11. 

The best and surest mode of expounding an instrument is 
by referring to the time when and circumstances under which 
it was made. 


12. Cuilibet in arte sua perito est credendum.—Co. Litt. 
1 ona 

Credence should be given to one skilled in his peculiar 
profession.—Broom, Max. 932. 


13. De fide et officio judtcts non recipitur quastio, sed de 
Scientia, stvt sit error juris, stvé facti—Brac. Max. reg. 17. 

The bona-fides and honesty of purpose of a judge cannot 
be questioned but his decision may be impugned for error 
either of law or of fact. 


14. De minimis non curat lex.—Cro. Eliz. 353. 
The law does not concern itself with trifles. 


15. Domus sua cutque est tutissimum refugium.—5 Rep. 


a2 


Every man’s house is his castle. 


16. Ex dolo malo non oritur actio—Cowp. 343. 
A right of action cannot arise out of fraud. 
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17. Ex nudo pacto non oritur actio—Noy, Max. 24. 
No cause of action arises from a bare promise. 


18. Expressio unius est exclusio alterius—Co. Litt. 210a. 

The express mention of one thing implies the exclusion of 
another. 

Literally, the expression of one thing is the exclusion of 
another. 


19. Falsa demonstratio non nocet.—6 T. R. 676. 

Mere false description does not make an instrument in- 
operative. 

Literally, false description does not harm or vitiate. 


20. Ignorantia facti excusat—Ignorantia juris non excusat. 
—Gr. and Rud. of Law, 140. 

Ignorance of fact excuses—ignorance of the law does not 
excuse. 


21. In equali jure melior est conditio possidentis—Ploud. 
296. 

Where the right is equal, the claim of the party in actual 
possession shall prevail. 


22. In fictione juris semper equitas existit—I11. Rep. 51. 
A legal fiction is always consistent with equity. 


23. In jure non remota causa sed proxima causa spectatur. 

In law the immediate, not the remote, cause of any event 
is regarded. 

It were infinite for the law to judge the causes of causes, 
and their impulsions one of another; therefore it contenteth 
itself with the immediate cause; and judgeth of acts by that, 
without looking to any further degree.—Bacon. 


24. Nemo est heres viventis.—Co. Litt. 22b. 
No one can be heir during the life of his ancestor. 
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25. Nemo tenetur seipsum accusare-—Wing, Max. 486. 
No man can be compelled to incriminate himself. 


26. Nemo debet esse judex in propria sua causa.—\2 Rep. 
113: 


No man can be judge in his own cause. 


2/7. Noscitur a socits. 
The meaning of a word may be ascertained from the con- 
text. 


28. Nullus commodum capere protest de injuria sua pro- 
pria.—Co. Litt. 148b. 


No man shall take advantage of his own wrong. 


29. Nova constitutio futuris, forman imponere debet, non 
preteritis—2 Inst. 292. 

A legislative enactment ought to be prospective not retro- 
spective in its operation. 


30. Omnia presumuntur rite et solenniter case acta-—Co. 


Esttob 332. 


All acts are presumed to have been rightly and regularly 
done. 


31. Omnia presumuntur contra spoliatorem.—Branch, 
Max. Sth ed. p. 80. 


Every presumption is made against a wrongdoer. 


32. Omnis innovatio plus novitate perturbat quam utilitate 
prodest.—2 Nulstr. 338. 

Every innovation occasions more harm and derangement 
of order by its novelty than benefit by its abstract utility. 


33. Omnis ratihabitio retrotrabitur et mandata priori 
acquparatur.—Co. Litt. 207a. 

A subsequent ratification has a retrospective effect and is 
equivalent to a prior command. 


ANCIENT LEGAL MAXIMS 485 


34. Optimus interpres rerum uses—2 Inst. 282. 
Usage is the best interpreter of things. 


35. Qué facit per alium facit per se. 
He who does something through another does it himself. 


36. Quidquid plantatur solo solo cedit—Went. Off. Ex. 
14th ed. 145. 
Whatever is affixed to the soil belongs thereto. 


37. Qué prior est tempore potior est jure-—Co. Litt. 14a. 
He has the better title who was first in point of time. 


38. Res inter alios acta alteri nocere non debit.—Wing. 


Max <o27, 
A transaction between two parties ought not to operate to 
the disadvantage of a third. 


39. Respondeat superior —4 Inst. 114. 
Let the principal be held responsible. 


40. Salus populi suprema lex.—Bacon Max. reg. 12. 
That regard be had to the public welfare is the highest 


law. 


41. Sic utere tuo ut alienum non ledas——9 Rep. 59. 
Enjoy your own property in such manner as not to injure 
that of another person. 


42. Rex non potest peccare.—2 Roll. R. 304. 
The King can do no wrong. 


43. Ubi jus ibi remedium. 
There is no wrong without a remedy. 


44. Utile per inutile non vitiatur—3 Rep. 10. 
Surplusage does not vitiate that which in other respects is 


good and valid. 
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45. Verba chartarum fortius accipiantur contra proferen- 
tem.—Co. Litt. 36a. 

The words of an instrument shall be taken most strongly 
against the party employing them. 


46. Vigtlantibus, non dormientibus, jura subveniunt.—2 
Inst. 690. 

The law assists those who are vigilant, not those who sleep 
over their rights. 


47. Volenti non fit injuria—Wing. Max. 482. 
That to which a person assents is not esteemed in law an 
injury. 
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I 
STURGES v. CROWNINSHIELD 


4 WHEATON 
Opinion RENDERED BY CHIEF JUSTICE JoHN MARSHALL 


Since the adoption of the Constitution of the United States, a State 
has authority to pass a bankrupt law, provided such law does not 
impair the obligation of contracts, within the meaning of the Consti- 
tution, Art. 1, s. 10, and provided there be no act of Congress in force 
to establish a uniform system of bankruptcy, conflicting with such law. 

The act of the legislature of the State of New York, passed on 
the 3d of April 1811, (which not only liberates the person of the 
debtor, but discharges him from all liability for any debt contracted 
previous to his discharge, on his surrendering his property in the 
manner it prescribes,) so far as it attempts to discharge the contract, 
is a law impairing the obligation of contracts within the meaning of 
the Constitution of the United States, and is not a good plea in bar 
of an action brought upon such contract, in a court, the proceedings 
of which the legislature which passed the law had no right to control, 
and in a case where the creditor had not proceeded to execution against 
the body of his debtor within the State of New York. 

(Statement of facts by editor of reports.) 


This was an action of assumpsit, brought in the circuit 
court of Massachusetts, against the defendant, as the maker 
of two promissory notes, both dated at New York, on the 
22d of March, 1811, for the sum of $771.86 each, and 
payable to the plaintiff, one on the Ist of August, and the 


other on the 15th of August, 1811. 
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The defendant pleaded his discharge under “An act for 
the benefit of insolvent debtors and their creditors,” passed 
by the legislature of New York, the 3d day of April, 1811. 
After stating the provisions of the said act, the defendant’s 
plea averred his compliance with them, and that he was dis- 
charged, and a certificate given to him the 15th day of Feb- 
ruary, 1812. To this plea there was a general demurrer, and 
joinder. At the October term of the circuit court, 1817, the 
cause came on to be argued and heard on the said demurrer, 
the following questions arose, to wit:— 

1. Whether, since the adoption of the Constitution of the 
United States, any State has authority to pass a bankrupt 
law, or whether the power is exclusively vested in the Con- 
gress of the United States? 

2. Whether the act of New York, passed the 3d day of 
April, 1811, and stated in the plea in this case, is a bank- 
rupt act, within the meaning of the Constitution of the 
United States? 

3. Whether the act aforesaid is an act or law impairing 
the obligation of contracts, within the meaning of the con- 
stitution of the United States? 

4. Whether the plea is a good and sufficient bar of the 
plaintiffs action? 

And after hearing counsel upon the questions, the judges 
of the circuit court were opposed in opinion thereupon; and 
upon motion of the plaintiff's counsel, the questions were 
certified to the supreme court, for their final decision. 

Daggett and Hopkinson, for the plaintiff. 

Hunter and D. B. Ogden, contra. 

Marshall, C. J., delivered the opinion of the court. 

This case is adjourned from the court of the United States, 
for the first circuit and the district of Massachusetts, on 
several points on which the judges of that court were di- 
vided, which are stated in the record, for the opinion of this 
court. The first is:— 
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Whether, since the adoption of the Constitution of the 
United States, any State has authority to pass a bankrupt 
law, or whether the power is exclusively vested in the con- 
gress of the United States? 

This question depends on the following clause, in the 
8th section of the Ist Article of the Constitution of the 
United States: 

“The Congress shall have power,” etc., to “establish a 
uniform rule of naturalization, and uniform laws on the 
subject of bankruptcies throughout the United States.” 

The counsel for the plaintiff contend, that the grant of 
this power to Congress, without limitation, takes it entirely 
from the several States. 

In support of this proposition they argue, that every 
power given to Congress is necessarily supreme; and if, from 
its nature, or from the words of grant, it is apparently in- 
tended to be exclusive, it is as much so as if the States were 
expressly forbidden to exercise it. 

These propositions have been enforced and illustrated by 
many arguments, drawn from different parts of the Consti- 
tution. That the power is both unlimited and supreme, is not 
questioned. That it is exclusive, is denied by the counsel for 
the defendant. 

In considering this question, it must be recollected that, 
previous to the formation of the new Constitution, we were 
divided into independent States, united for some purposes, 
but, in most respects sovereign. These States could exercise 
almost every legislative power, and, among others, that of 
passing bankrupt laws. When the American people created a 
national legislature, with certain enumerated powers, it was 
neither necessary nor proper to define the powers retained by 
the States. These powers proceed, not from the people of 
America, but from the people of the several States; and re- 
main, after the adoption of the Constitution, what they were 
before, except so far as they may be abridged by that instru- 
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ment. In some instances, as in making treaties, we find an ex- 
press prohibition ; and this shows the sense of the convention to 
have been, that the mere grant of a power to Congress, did 
not imply a prohibition on the States to exercise the same 
power. But it has never been supposed, that this concurrent 
power of legislation extended to every possible case in which 
its exercise by the States has not been expressly prohibited. 
The confusion resulting from such a practise would be end- 
less. The principle laid down by the counsel for the plain- 
tiff, in this respect is undoubtedly correct. Whenever the 
terms in which a power is granted to Congress, or the nature 
of the powers, require that it should be exercised exclusively 
by Congress, the subject is as completely taken from the State 
legislatures, as if they had been expressly forbidden to act 
on it. 

Is the power to establish uniform laws on the subject of 
bankruptcies, throughout the United States, of this descrip- 
tion? 

The peculiar terms of the grant certainly deserve notice. 
Congress is not authorized merely to pass laws, the opera- 
tion of which shall be uniform, but to establish uniform laws 
on the subject throughout the United States. This establish- 
ment of uniformity is, perhaps, incompatible with State legis- 
lation, on that part of the subject to which the acts of Con- 
gress may extend. But the subject is divisible in its nature 
into bankrupt and insolvent laws; though the line of parti- 
tion between them is not so distinctly marked as to enable 
any person to say, with positive precision, what belongs ex- 
clusively to the one, and not to the other class of laws. It 
is said, for example, that laws which merely liberate the per- 
son are insolvent laws, and those which discharge the con- 
tract, are bankrupt laws. But if an act of Congress should 
discharge the person of the bankrupt, and leave his future 
acquisitions liable to his creditors, we should feel much hesi- 
tation in saying that this was an insolvent, not a bankrupt 
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act; and, therefore, unconstitutional. Another distinction has 
been stated, and has been uniformly observed. Insolvent laws 
operate at the instance of an imprisoned debtor; bankrupt 
laws at the instance of a creditor. But should an act of Con- 
gress authorize a commission of bankruptcy to issue on the 
application of a debtor, a court would scarcely be war- 
ranted in saying, that the law was unconstitutional, and the 
commission a nullity. 

When laws of each description may be passed by the same 
legislature, it is unnecessary to draw a precise line between 
them. The difficulty can arise only in our complex system, 
where the legislature of the Union possesses the power of 
enacting bankrupt laws; and those of the States, the power 
of enacting insolvent laws. If it be determined that they are 
not laws of the same character, but are as distinct as bank- 
rupt laws and laws which regulate the course of descents, a 
distinct line of separation must be drawn, and the power of 
each government marked with precision. But all perceive that 
this line must be, in a great degree, arbitrary. Although the 
two systems have existed apart from each other, there is such 
a connection between them as to render it difficult to say how 
far they may be blended together. The bankrupt law is said 
to grow out of the exigencies of commerce, and to be appli- 
cable solely to traders; but it is not easy to say who must 
be excluded from, or may be included within, this descrip- 
tion. It is, like every other part of the subject, one on which 
the legislature may exercise an extensive discretion. 

This difficulty of discriminating with any accuracy between 
insolvent and bankrupt laws, would lead to the opinion, that 
a bankrupt law may contain those regulations which are gen- 
erally found in insolvent laws; and that an insolvent law 
may contain those which are common to a bankrupt law. If 
this be correct, it is obvious that much inconvenience would 
result from that construction of the Constitution, which 
should deny to the State legislatures the power of acting on 
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this subject, in consequence of the grant of Congress. It may 
be thought more convenient, that much of it should be regu- 
lated by State legislation, and Congress may purposely omit 
to provide for many cases to which their power extends. It 
does not appear to be a violent construction of the Consti- 
tution, and is certainly a convenient one, to consider the 
power of the States as existing over such cases as the laws 
of the Union may not reach. But be this as it may, the power 
granted to Congress may be exercised or declined, as the wis- 
dom of that body to decide. If, in the opinion of Congress, uni- 
form laws concerning bankruptcies ought not to be estab- 
lished, it does not follow that partial laws may not exist, 
or that State legislation on the subject must cease. It is not 
the mere existence of the power, but its exercise, which is 
incompatible with the exercise of the same power by the 
States. It is not the right to establish these uniform laws, 
but their actual establishment, which is inconsistent with the 
partial acts of the States. 

It has been said, that Congress has exercised this power; 
and by doing so, has extinguished the power of the States, 
which cannot be revived by repealing the law of Congress. 

We do not think so. If the right of the States to pass a 
bankrupt law is not taken away by the mere grant of that 
power to Congress, it cannot be extinguished; it can only be 
suspended, by the enactment of a general bankrupt law. The 
repeal of that law cannot, it is true, confer the power on the 
States; but it removes a disability to its exercise, which was 
created by the act of Congress. 

Without entering further into the delicate inquiry respect- 
ing the precise limitations which the several grants of power 
to Congress, contained in the Constitution, may impose on 
the State legislatures, than is necessary for the decision of 
the question before the court, it is sufficient to say, that, until 
the power to pass uniform laws on the subject of bankruptcies 
be exercised by Congress, the States are not forbidden to pass 
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a bankrupt law, provided it contains no principle which vio- 
lates the 10th section of the Ist Article of the Constitution 
of the United States. 

The opinion renders it totally unnecessary to consider the 
question whether the law of New York is, or is not, a bank- 
rupt law. 

We proceed to the great question on which the cause must 
depend. Does the law of New York, which is pleaded in this 
case, impair the obligation of contracts, within the meaning 
of the Constitution of the United States? 

This act liberates the person of the debtor, and discharges 
him from all liability for any debt previously contracted, on 
his surrendering his property in the manner it prescribes. 

In discussing the question whether a State is prohibited 
from passing such a law as this, our first inquiry is into the 
meaning of words in common use. What is the obligation of 
a contract? and what will impair it? 

It would seem difficult to substitute words which are more 
intelligible, or less liable to misconstruction, than those 
which are to be explained. A contract is an agreement in 
which a party undertakes to do, or not to do, a particular 
thing. The law binds him to perform his undertaking, and 
this is, of course, the obligation of his contract. In the case 
at bar, the defendant has given his promissory note to pay 
the plaintiff a sum of money on or before a certain day. 
The contract binds him to pay that sum on that day; and 
this is its obligation. Any law which releases a part of this 
obligation, must, in the literal sense of the word, impair it. 
Much more must a law impair it which makes it totally in- 
valid, and entirely discharges it. 

The words of the Constitution, then, are express, and in- 
capable of being misunderstood. They admit of no variety 
of construction, and are acknowledged to apply to that spe- 
cies of contract, an engagement between man and man, for 
the payment of money, which has been entered into by these 
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parties. Yet the opinion that this law is not within the 
prohibition of the Constitution, has been entertained by 
those who are entitled to great respect, and has been 
supported by arguments which deserve to be seriously 
considered. 

It has been contended, that as a contract can only bind 
a man to pay to the full extent of his property, it is an im- 
plied condition that he may be discharged on surrendering 
the whole of it. 

But it is not true that the parties have in view only the 
property in possession when the contract is formed, or that 
its obligation does not extend to future acquisitions. Indus- 
try, talents, and integrity, constitute a fund which is as con- 
fidently trusted as property itself. Future acquisitions are, 
therefore, liable for contracts; and to release them from this 
liability impairs their obligation. 

It has been argued, that the States are not prohibited from 
passing bankrupt laws, and that the essential principle of 
such laws is to discharge the bankrupt from all past obliga- 
tions; that the States have been in the constant practise of 
passing insolvent laws, such as that of New York, and if 
the framers of the Constitution had intended to deprive them 
of this power, insolvent laws would have been mentioned in 
the prohibition; that the prevailing evil of the times, which 
produced this clause in the Constitution, was the practise 
of emitting paper money, of making property which was 
useless to the creditor a discharge of his debt, and of chang- 
ing the time of payment by authorizing distant instalments. 
Laws of this description, not insolvent laws, constituted, it 
is said, the mischief to be remedied; and laws of this de- 
scription, not insolvent laws, are within the true spirit of 
the prohibition. 

The Constitution does not grant to the States the power 
of passing bankrupt laws, or any other power; but finds 
them in possession of it, and may either prohibit its future 
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exercise entirely, or restrain it so far as national policy may 
require. It has so far restrained it as to prohibit the passage 
of any law impairing the obligation of contracts. Although, 
then, the States may, until that power shall be exercised by 
Congress, pass laws concerning bankrupts, yet they cannot 
constitutionally introduce into such laws a clause which dis- 
charges the obligations the bankrupt has entered into. It is 
not admitted that, without this principle, an act cannot be 
a bankrupt law; and if it were, that admission would not 
change the Constitution, not exempt such acts from its pro- 
hibition. 

The argument drawn from the omission in the Constitu- 
tion to prohibit the States from passing insolvent laws, ad- 
mits of several satisfactory answers. It was not necessary, 
nor would it have been safe, had it even been the intention 
of the framers of the Constitution to prohibit the passage 
of all insolvent laws, to enumerate particular subjects to 
which the principle they intended to establish should apply. 
The principle was the inviolability of contracts. This prin- 
ciple was to be protected in whatsoever form it might be 
assailed. To what purpose enumerate the particular modes 
of violation which should be forbidden, when it was in- 
tended to forbid all? Had an enumeration of all the laws 
which might violate contracts been attempted, the provision 
must have been less complete, and involved in more perplexity 
than it now is. The plain and simple declaration, that no 
State shall pass any law impairing the obligation of con- 
tracts, includes insolvent laws and all other laws, so far 
as they infringe the principle the convention intended to hold 
sacred, and no further. 

But a still more satisfactory answer to this argument is, 
that the convention did not intend to prohibit the passage 
of all insolvent laws. To punish honest insolvency by im- 
prisonment for life, and to make this a constitutional prin- 
ciple, would be an excess of inhumanity which will not read- 
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ily be imputed to the illustrious patriots who framed our 
Constitution, nor to the people who adopted it. The distinc- 
tion between the obligation of a contract, and the remedy 
given by the legislature to enforce that obligation, has been 
taken at the bar, and exists in the nature of things. Without 
impairing the obligation of the contract, the remedy may 
certainly be modified as the wisdom of the nation shall di- 
rect. Confinement of the debtor may be a punishment for not 
performing his contract, or may be allowed as a means of 
inducing him to perform it. But the State may refuse to in- 
flict this punishment, or may withhold this means, and leave 
the contract in full force. Imprisonment is no part of the 
contract, and simply to release the prisoner does not impair 
its obligation. No argument can be fairly drawn from the 
6lst section of the act for establishing a uniform system 
of bankruptcy, which militates against this reasoning. That 
section declares, that the act shall not be construed to repeal 
or annul the laws of any State then in force for the relief 
of insolvent debtors, except so far as may respect persons 
and cases clearly within its purview; and in such cases it 
affords its sanction to the relief given by the insolvent laws 
of the State, if the creditor of the prisoner shall not, within 
three months, proceed against him as a bankrupt. 

The insertion of this section indicates an opinion in Con- 
gress, that insolvent laws might be considered as a branch 
of the bankrupt system, to be repealed or annulled by an 
act for establishing that system, although not within its pur- 
view. It was for that reason only that a provision against 
this construction could be necessary. The last member of the 
section adopts the provisions of the State laws so far as they 
apply to cases within the purview of the act. 

This section certainly attempts no construction of the Con- 
stitution, nor does it suppose any provision in the insolvent 
laws impairing the obligation of contracts. It leaves them 
to operate, so far as constitutionally they may, unaffected by 
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the act of Congress, except where that act may apply to indi- 
vidual cases. 

The argument which has been pressed most earnestly at 
the bar, is, that although all legislative acts which discharge 
the obligation of a contract without performance, are within 
the very words of the Constitution, yet an insolvent act, 
containing this principle, is not within its spirit, because such 
acts have been passed by colonial and State legislatures from 
the first settlement of the country, and because we know from 
the history of the times, that the mind of the convention 
was directed to other laws, which were fraudulent in their 
character, which enabled the debtor to escape from his obli- 
gation, and yet hold his property; not to this, which is bene- 
ficial in its operation. 

Before discussing this argument, it may not be improper 
to premise that, although the spirit of an instrument, espe- 
cially of a constitution, is to be respected not less than its 
letter, yet the spirit is to be collected chiefly from its words. 
It would be dangerous in the extreme to infer from extrinsic 
circumstances, that a case for which the words of an instru- 
ment expressly provide, shall be exempted from its opera- 
tion. Where words conflict with each other, where the dif- 
ferent clauses of an instrument bear upon each other, and 
would be inconsistent unless the natural and common im- 
port of words be varied, construction becomes necessary, and 
a departure from the obvious meaning of words is justifiable. 
But if, in any case, the plain meaning of a provision, not 
contradicted by any other provision in the same instrument, 
is to be disregarded, because we believe the framers of that 
instrument could not intend what they say, it must be one 
in which the absurdity and injustice of applying the pro- 
vision to the case, would be so monstrous that all mankind 
would, without hesitation, unite in rejecting the application. 

This is certainly not such a case. It is said the colonial 
and State legislatures have been in the habit of passing laws 
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of this description for more than a century; that they have 
never been the subject of complaint, and, consequently, could 
not be within the view of the general convention. 

The fact is too broadly stated. The insolvent laws of 
many, indeed, of by far the greater number of the States, 
do not contain this principle. They discharge the person of 
the debtor, but leave his obligation to pay in full force. To 
this the Constitution is not opposed. 

But, were it even true that this principle had been intro- 
duced generally into those laws, it would not justify our 
varying the construction of the section. Every State in the 
Union, both while a colony and after becoming independent, 
had been in the practise of issuing paper money; yet this 
practise is, in terms, prohibited. If the long exercise of the 
power to emit bills of credit did not restrain the convention 
from prohibiting its future exercise, neither can it be said 
that the long exercise of the power to impair the obligation 
of contracts, should prevent a similar prohibition. It is not 
admitted that the prohibition is more express in the one case 
than in the other. It does not, indeed, extend to insolvent 
laws by name, because it is not a law by name, but a prin- 
ciple which is to be forbidden; and this principle is described 
in as appropriate terms as our language affords. 

Neither, as we conceive, will any admissible rule of con- 
struction justify us in limiting the prohibition under con- 
sideration, to the particular laws which have been described 
at the bar, and which furnished such cause for general alarm. 
What were those laws? 

We are told they were such as grew out of the general 
distress following the war in which our independence was 
established. To relieve this distress paper money was issued; 
worthless lands, and other property of no use to the creditor, 
were made a tender in payment of debts; and the time of 
payment, stipulated in the contract, was extended by law. 
These were the peculiar evils of the day. So much mischief 
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was done, and so much more was apprehended, that general 
distrust prevailed, and all confidence between man and man 
was destroyed. To laws of this description therefore, it is 
said, the prohibition to pass laws impairing the obligation 
of contracts ought to be confined. 

Let this argument be tried by the words of the section 
under consideration. 

Was this general prohibition intended to prevent paper 
money? We are not allowed to say so, because it is ex- 
pressly provided, that no State shall “emit bills of credit’; 
neither could these words be intended to restrain the States 
from enabling debtors to discharge their debts by the tender 
of property of no real value to the creditor, because for that 
subject also particular provision is made. Nothing but gold 
and silver coin can be made a tender in payment of debts. 

It remains to inquire, whether the prohibition under con- 
sideration could be intended for the single case of a law di- 
recting that judgments should be carried into execution by 
instalments. 

The question will scarcely admit of discussion. If this was 
the only remaining mischief against which the Constitution 
intended to provide, it would undoubtedly have been, like 
paper money and tender laws, expressly forbidden. At any rate, 
terms more directly applicable to the subject, more appropri- 
ately expressing the intention of the convention, would have 
been used. It seems scarcely possible to suppose that the 
framers of the Constitution, if intending to prohibit only laws 
authorizing the payment of debts by instalment, would have 
expressed that intention by saying, “no State shall pass any 
law impairing the obligation of contracts.” No men would 
so express such an intention. No men would use terms em- 
bracing a whole class of laws, for the purpose of designating 
a single individual of that class. No court can be justified in 
restricting such comprehensive words to a particular mischief 
to which no allusion is made. 
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The fair, and we think, the necessary construction of the 
sentence, requires, that we should give these words their 
full and obvious meaning. A general dissatisfaction with that 
lax system of legislation which followed the war of our 
Revolution, undoubtedly directed the mind of the convention 
to this subject. It is probable that laws such as those which 
have been stated in argument, produced the loudest com- 
plaints, were most immediately felt. The attention of the 
convention, therefore, was particularly directed to paper- 
money, and to acts which enabled the debtor to discharge 
his debt otherwise than as stipulated in the contract. Had 
nothing more been intended, nothing more would have been 
expressed. But, in the opinion of the convention, much more 
remained to be done. The same mischief might be effected 
by other means. To restore public confidence completely, it 
was necessary not only to prohibit the use of particular means 
by which it might be effected, but to prohibit the use of any 
means by which the same mischief might be produced. The 
convention appears to have intended to establish a great prin- 
ciple, that contracts should be inviolable. The Constitution, 
therefore, declares, that no State shall pass “any law impair- 
ing the obligation of contracts.” 

If, as we think, it must be admitted that this intention 
might actuate the convention; that it is not only consistent 
with, but is apparently manifested by, all that part of the 
section which respects this subject; that the words used are 
well adapted to the expression of it; that violence would 
be done to their plain meaning by understanding them in a 
more limited sense; those rules of construction, which have 
been consecrated by the wisdom of ages, compel us to say, 
that these words prohibit the passage of any law discharging 
a contract without performance. 

By way of analogy, the statutes of limitations, and against 
usury, have been referred to in argument; and it has been 
supposed that the construction of the Constitution, which 
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this opinion maintains, would apply to them also, and must 
therefore be too extensive to be correct. 

We do not think so. Statutes of limitations relate to the 
remedies which are furnished in the courts. They rather estab- 
lish that certain circumstances shall amount to evidence that 
a contract has been performed, then dispense with its per- 
formance. If, in a State where six years may be pleaded in 
bar to an action of assumpsit, a law should pass declaring 
that contracts already in existence, not barred by the statute, 
should be construed to be within it, there could be little doubt 
of its unconstitutionality. 

So with respect to the laws against usury. If the law be, 
that no person shall take more than six per centum per annum 
for the use of money, and that, if more be reserved, the 
contract shall be void, a contract made thereafter reserving 
seven per cent., would have no obligation in its commence- 
ment; but if a law should declare that contracts already en- 
tered into, and reserving the legal interest, should be usuri- 
ous, and void, either in the whole or in part, it would impair 
the obligation of the contract, and would be clearly uncon- 
stitutional. 

This opinion is confined to the case actually under con- 
sideration. It is confined to a case in which a creditor sues 
in a court, the proceedings of which the legislature, whose 
act is pleaded had not a right to control, and to a case where 
the creditor had not proceeded to execution against the body 
of his debtor, within the State whose law attempts to absolve 
a confined insolvent debtor from his obligation. When such 
a case arises, it will be considered. 

It is the opinion of the court, that the act of the State 
of New York, which is pleaded by the defendant in this 
cause, so far as it attempts to discharge this defendant from 
the debt in the declaration mentioned, is contrary to the 
Constitution of the United States, and that the plea is no 
bar to the action. 
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THE ARKANSAS VALLEY SMELTING COMPANY v. 
BELDEN MINING COMPANY 


12 [aU oso 
Opinion RENDERED BY Mr. Justice Horace GRay 


If the assignment to the plaintiff of the contract sued on 
was valid, the plaintiff is the real property in interest, and 
as such entitled, under the practise in Colorado, to maintain 
this action in its own name. Rev. Stat. $914; Colorado Code 
of Civil Procedure, §3; Albany & Rensselaer Co. v. Lund- 
berg, 121 U.S. 451. The vital question in the case, therefore, 
is whether the contract between the defendant and Billing 
and Ellers was assignable by the latter, under the circum- 
stances stated in the complaint. 

At the present day, no doubt, an agreement to pay money, 
or to deliver goods, may be assigned by the person to whom 
the money is to be paid or the goods are to be delivered, if 
there is nothing in the terms of the contract, whether by 
requiring something to be afterwards done by him, or by 
some other stipulation, which manifests intention of the par- 
ties that it shall not be assignable. 

But every one has a right to select and determine with 
whom he will contract, and cannot have another person 
thrust upon him without his consent. In the familiar phrase 
of Lord Denman, “You have the right to the benefit you 
anticipate from the character, credit and substance of the 
party with whom you contract.” Humble v. Hunter, 12 Q. 
B. 310, 317; Winchester v. Howard, 97 Mass. 303, 305; 
Boston Ice Co. v. Potter, 123 Mass. 28; King v. Batterson, 
13 B.D, 117, 120; Lansden v. McCarthy, 45 Missouri, 106. 
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The rule upon this subject, as applicable to the case at bar, 
is well expressed in a recent English treatise. “Rights arising 
out of contract cannot be transferred if they are coupled with 
liabilities, or if they involve a relation of personal confidence 
such that the party whose agreement conferred those rights 
must have intended them to be exercised only by him in whom 
he actually confided.” Pollock on Contracts (4th ed.) 425. 

The contract here sued on was one by which the defendant 
agreed to deliver ten thousand tons of lead ore from its mines 
to Billing and Ellers at their smelting-works. The ore was 
to be delivered at the rate of fifty tons a day, and it was ex- 
pressly agreed that it should become the property of Billing 
and Ellers as soon as delivered. The price was not fixed by 
the contract, or payable upon delivery of the ore. But, as 
often as a hundred tons of ore had been delivered, the ore 
was to be assayed by the parties or one of them, and, if they 
could not agree, by an umpire; and it was only after all this 
had been done, and according to the result of the assay, and 
the proportions of lead, silver, silica and iron, thereby proved 
to be in the ore, that the price was to be ascertained and paid. 
During the time that must elapse between the delivery of 
the ore, and the ascertainment and payment of the price, the 
defendant had no security for its payment, except in the char- 
acter and solvency of Billing and Ellers. The defendant, 
therefore, could not be compelled to accept the liability of 
any other person or corporation as a substitute for the liability 
of those with whom it had contracted. 

The fact that upon the dissolution of the firm of Billing 
and Ellers, and the transfer by Ellers to Billing of this con- 
tract together with the smelting works and business of the 
partnership, the defendant continued to deliver ore to Billing 
according to the contract, did not oblige the defendant to de- 
liver ore to a stranger, to whom Billing had undertaken, with- 
out the defendant’s consent, to assign the contract. The change 
in a partnership by the coming in or the withdrawal of a part- 
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ner might perhaps be held to be within the contemplation of 
the parties originally contracting; but, however that may be, 
an assent to such a change in the one party cannot estop the 
other to deny the validity of a subsequent assignment of the 
whole contract to a stranger. The technical rule of law, recog- 
nized in Murray v. Harway, 56 N. Y. 337, cited for the 
plaintiff, by which a lessee’s express covenant not to assign 
has been held to be wholly determined by one assignment with 
the lessor’s consent, has no application to this case. 

The cause of action set forth in the complaint is not for 
any failure to deliver ore to Billing before his assignment to 
the plaintiff (which might perhaps be an assignable chose in 
action), but it is for a refusal to deliver ore to the plaintiff 
since this assignment. Performance and readiness to perform 
by the plaintiff and its assignors, during the periods for which 
they respectively held the contract, is all that is alleged; there 
is no allegation that Billing is ready to pay for any ore de- 
livered to the plaintiff. In short, the plaintiff undertakes to 
step into the shoes of Billing, and to substitute its liability 
for his. The defendant had a perfect right to decline to assent 
to this, and to refuse to recognize a party, with whom it had 
never contracted, as entitled to demand further deliveries or 
ore. 

The cases cited in the careful brief of the plaintiff’s counsel, 
as tending to support this action, are distinguishable from the 
case at bar, and the principal ones may be classified as follows: 

First. Cases of agreements to sell and deliver goods for a 
fixed price, payable in case on delivery, in which the owner 
would receive the price at the time of parting with his prop- 
erty, nothing further would remain to be done by the pur- 
chaser, and the rights of the seller could not be affected by 
the question whether the price was paid by the person, with 
whom he originally contracted or by an assignee. Sears v. Con- 
over, 3 Keyes, 113 and 4 Abbott (N. Y. App.) 179; Tyler v. 
Barrows, 6 Robertson (N. Y.) 104. 
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Second. Cases upon the question how far executors succeed 
to the rights and liabilities under a contract of their testator. 
Hambly v. Trott, Cowper, 371,375; Wentworth v. Cock, 
10 Ad. & El. 42, and 2 Per. & Dav. 251; Williams on Execu- 
tors (7th ed.), 1723-1725. Assignment by operation of law, 
as in the case of an executor, is quite different from assign- 
ment by act of the party; and the one might be held to have 
been in the contemplation of the parties to this contract 
although the other was not. A lease, for instance, even if con- 
taining an express covenant against assignment by the lessee, 
passes to his executor. And it is by no means clear that an 
executor would be bound to perform, or would be entitled to 
the benefit, of, such a contract as that now in question. Dick- 
inson v. Calahan, 19 Penn. St. 227. 

Third. Cases of assignment of contractors for public works, 
in which the contracts, and the statutes under which they were 
made, were held to permit all persons to bid for the contracts, 
and to execute them through third persons. Taylor v. Palmer, 
31 California, 240, 247; St. Louis v. Clemens, 42 Missouri, 
69; Philadelphia v. Lockhardt, 73 Penn. St. 211; Devlin v. 
New York, 63 N. Y. 8. 

Fourth. Other cases of contracts assigned by the party who 
was to do certain work, not by the party who was to pay for 
it, and in which the question was whether the work was of 
such a nature that it was intended to be performed by the 
original contractor only. Robson v. Drummond, 2 B. & Ad. 
303; British Waggon Co. v. Lea, 5 Q. B. D. 149; Parsons v. 
Woodward, 2 Zabriskie, 196. 

Without considering whether all the cases cited were well 
decided, it is sufficient to say that none of them can control 
the decision of the present case.—Judgment affirmed. 
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MARBURY v. MADISON 
Reportep | Crancu 137, Fesruary Term, 1803 


Opintion RENDERED BY THE SUPREME COURT OF 
UNITED STATES 


By Cuter JustTicE JoHN MARSHALL 


OPINION OF THE COURT.—At the last term, on the 
affidavits then read and filed with the clerk, a rule was granted 
in this case, requiring the Secretary of State to show cause 
why a mandamus should not issue, directing him to deliver to 
William Marbury his commission as a justice of the peace for 
the county of Washington, in the District of Columbia. 

No cause has been shown, and the present motion is for a 
mandamus. The peculiar delicacy of this case, the novelty of 
some of its circumstances, and the real difficulty attending 
the points which occur in it, require a complete exposition of 
the principles on which the opinion to be given by the court 
is founded. These principles have been, on the side of the 
applicant, very ably argued at the bar. In rendering the 
opinion of the court, there will be some departure in form, 
though not in substance, from the points stated in that argu- 
ment. 

In the order in which the court has viewed this subject, 
the following questions have been considered and decided: Ist. 
Has the applicant a right to the commission he demands? 2d. 
If he has a right, and that right has been violated, do the 
laws of his country afford him a remedy? 3d. If they do afford 
him a remedy, is it a mandamus issuing from this court? 
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The first object of inquiry is—Has the applicant a right 
to the commission he demands? His right originates in an act 
of Congress passed in February 1801, concerning the District 
of Columbia. After dividing the District into two counties, 
the 11th section of this law enacts, “that there shall be ap- 
pointed in and for each of the said counties, such number of 
discreet persons to be justices of the peace, as the President 
of the United States shall, from time to time, think expe- 
dient, to continue in office for five years. 

It appears, from the affidavits, that, in compliance with 
this law, a commission for William Marbury, as a justice 
of peace for the county of Washington, was signed by John 
Adams, then President of the United States; after which, the 
seal of the United States was affixed to it; but the commission 
has never reached the person for whom it was made out. 
In order to determine whether he is entitled to this com- 
mission, it becomes necessary to inquire, whether he has been 
appointed to the office. For if he has been appointed, the law 
continues him in office for five years, and he is entitled to the 
possession of those evidences of office, which, being completed, 
became his property. 

The 2d section of the 2d Article of the Constitution 
declares, that “the president shall nominate, and by and 
with the advice and consent of the Senate, shall appoint 
ambassadors, other public ministers and consuls, and all 
other officers of the United States, whose appointments 
are not otherwise provided for.” The 3d section declares, 
that “he shall commission all the officers of the United 
States.” 

An act of Congress directs the Secretary of State to keep 
the seal of the United States, “to make out and record, and 
affix the said seal to all civil commissions to officers of the 
United States, to be appointed by the President, by and with 
the consent of the Senate, or by the President alone; pro- 
vided, that the said seal shall not be affixed to any commis- 
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sion, before the same shall have been signed by the President 
of the United States.” 

These are the clauses of the Constitution and laws of the 
United States, which affect this part of the case. They seem 
to contemplate three distinct operations: Ist. The nomination: 
this is the sole act of the President, and is completely volun- 
tary. 2d. The appointment: this is also the act of the Presi- 
dent, and is also a voluntary act, though it can only be per- 
formed by and with the advice and consent of the Senate. 
3d. The commission: to grant a commission to a person ap- 
pointed, might, perhaps, be deemed a duty enjoined by the 
Constitution. “He shall,” says that instrument, ‘commission 
all the officers of the United States.” 

1. The acts of appointing to office, and commissioning the 
person appointed, can scarcely be considered as one and the 
same; since the power to perform them is given in two sepa- 
rate and distinct sections of the Constitution. The distinction 
between the appointment and the commission, will be ren- 
dered more apparent, by adverting to that provision in the 
second section of the second article of the Constitution, which 
authorizes Congress “to vest, by law, the appointment of 
such inferior officers, as they think proper, in the President 
alone, in the courts of law, or in the heads of departments;”’ 
thus contemplating cases where the law may direct the Presi- 
dent to commission an officer appointed by the courts, or by 
the heads of departments. In such a case, to issue a commis- 
sion would be apparently a duty distinct from the appoint- 
ment, the performance of which, perhaps, could not legally 
be refused. 

Although that clause of the Constitution which requires the 
President to commission all the officers of the United States, 
may never have been applied to officers appointed otherwise 
than by himself, yet it would be difficult to deny the legisla- 
tive power to apply it to such cases. Of consequence, the Con- 
stitutional distinction between the appointment to an office 
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and the commission of an officer who has been appointed, 
remains the same, as if, in practise, the President had com- 
missioned officers appointed by an authority other than his 
own. It follows, too, from the existence of this distinction, 
that if an appointment was to be evidenced by any public 
act, other than the commission, the performance of such public 
act would create the officer: and if he was not removable at 
the will of the President, would either give him a right to 
his commission, or enable him to perform the duties without it. 

These observations are premised, solely for the purpose of 
rendering more intelligible those which apply more directly 
to the particular case under consideration. 

This is an appointment made by the President, by and with 
the advice and consent of the Senate, and is evidenced by no 
act but the commission itself. In such a case, therefore, the 
commission and the appointment seem inseparable; it being 
almost impossible to show an appointment, otherwise than 
by providing the existence of a commission; still the com- 
mission is not necessarily the appointment, though conclusive 
evidence of it. 

But at what stage, does it amount to this conclusive evi- 
dence? The answer to this question seems an obvious one. The 
appointment being the sole act of the President, must be 
completely evidenced, when it is shown that he has done 
everything to be performed by him. Should the commission, 
instead of being evidence of an appointment, even be con- 
sidered as constituting the appointment itself; still, it would 
be made, when the last act to be done by the President was 
performed, or, at farthest, when the commission was complete. 

The last act to be done by the President is the signature of 
the commission: he has then acted on the advice and consent 
of the Senate to his own nomination. The time for delibera- 
tion has then passed: he has decided. His judgment, on the 
advice and consent of the Senate, concurring with his nomina- 
tion, has been made, and the officer is appointed. This ap- 
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pointment is evidenced by an open unequivocal act; and being 
the last act required from the person making it, necessarily 
excludes the idea of its being, so far as respects the appoint- 
ment, an inchoate and incomplete transaction. 

Some point of time must be taken, when the power of the 
Executive over an officer, not removable at his will, must 
cease. That point of time must be, when the constitutional 
power of appointment has been exercised. And this power has 
been exercised, when the last act, required from the person 
possessing the power, has been performed: this last act is the 
signature of the commission. This idea seems to have pre- 
vailed with the legislature, when the act passed converting 
the Department of Foreign Affairs into the Department of 
State. By that act, it is enacted, that the Secretary of State 
shall keep the seal of the United States, “and shall make 
out and record, and shall affix the said seal to all civil com- 
missions to officers of the United States, to be appointed by 
the President;” “provided, that the said seal shall not be 
affixed to any commission, before the same shall have been 
signed by the President of the United States; nor to any other 
instrument or act, without the special warrant of the President 
therefor.” 

The signature is a warrant for affixing the great seal to 
the commission; and the great seal is only to be affixed to an 
instrument which is complete. It attests, by an act, supposed 
to be of public notoriety, the verity of the presidential signa- 
ture. It is never to be affixed, until the commission is signed, 
because the signature, which gives force and effect to the com- 
mission, is conclusive evidence that the appointment is made. 

The commission being signed, the subsequent duty of the 
Secretary of State is prescribed by law, and not to be guided 
by the will of the President. He is to affix the seal of the 
United States to the commission, and is to record it. This is 
not a proceeding which may be varied, if the judgment of the 
Executive shall suggest one more eligible; but is a precise 
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course accurately marked out by law, and is to be strictly 
pursued. It is the duty of the Secretary of State, to conform 
to the law, and in this he is an officer of the United States, 
bound to obey the laws. He acts, in this respect, as has been 
very properly stated at the bar, under the authority of law, 
and not by the instructions of the President. It is a ministerial 
act, which the law enjoins on a particular officer for a par- 
ticular purpose. 

If it should be supposed, that the solemnity of affixing the 
seal is necessary, not only to the validity of the commission, 
but even to the completion of an appointment, still, when the 
seal is affixed, the appointment is made, and the commission 
is valid. No other solemnity is required by law; no other act 
is to be performed on the part of the government. All that 
the Executive can do, to invest the person with his office, is 
done; and unless the appointment be then made, the Execu- 
tive cannot make one without the cooperation of others. 

After searching anxiously for the principles on which a con- 
trary opinion may be supported, none have been found, which 
appear of sufficient force to maintain the opposite doctrine. 
Such as the imagination of the court could suggest, have been 
very deliberately examined, and after allowing them all the 
weight which it appears possible to give them, they do not 
shake the opinion which has been formed. In considering this 
question, it has been conjectured, that the commission may 
have been assimilated to a deed, to the validity of which 
delivery is essential. This idea is founded on the supposition, 
that the commission is not merely evidence of an appointment, 
but is itself the actual appointment; a supposition by no means 
unquestionable. But for the purpose of examining this objec- 
tion fairly, let it be conceded, that the principle claimed for 
its support is established. 

The appointment being, under the Constitution, to be made 
by the President, personally, the delivery of the deed of ap- 
pointment, if necessary to its completion, must be made by 


514 COMMON LEGAL PRINCIPLES 


the President also. It is not necessary, that the delivery should 
be made personally to the grantee of the office: it never is so 
made. The law would seem to contemplate, that it should be 
made to the Secretary of State, since it directs the Secretary 
to affix the seal to the commission, after it shall have been 
signed by the President. If, then, the act of delivery be neces- 
sary to give validity to the commission, it has been delivered, 
when executed and given to the Secretary, for the purpose 
of being sealed, recorded and transmitted to the party. 

But in all cases of letters-patent, certain solemnities are re- 
quired by law, which solemnities are the evidences of the 
validity of the instrument: a formal delivery to the person is 
not among them. In cases of commissions, the sign manual 
of the President, and the seal of the United States are those 
solemnities. This objection, therefore, does not touch the case. 

It has also occurred as possible, and barely possible, that 
the transmission of the commission, and the acceptance there- 
of, might be deemed necessary to complete the right of the 
plaintiff. The transmission of the commission is a practise, 
directed by convenience, but not by law. It cannot, therefore, 
be necessary to constitute the appointment, which must pre- 
cede it, and which is the mere act of the President. If the 
Executive required that every person appointed to an office 
should himself take means to procure his commission, the 
appointment would not be the less valid on that account. The 
appointment is the sole act of the President; the transmission 
of the commission is the sole act of the officer to whom that 
duty is assigned, and may be accelerated or retarded by cir- 
cumstances which can have no influence on the appointment. A 
commission is transmitted to a person already appointed; not 
to a person to be appointed or not, as the letter inclosing the 
commission should happen to get into the post-office and 
reach him in safety, or to miscarry. 

It may have some tendency to elucidate this point, to in- 
quire, whether the possession of the original commission be 
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indispensably necessary to authorize a person, appointed to 
any office, to perform the duties of that office. If it was neces- 
sary, then a loss of the commission would lose the office. Not 
only negligence but accident or fraud, fire or theft, might de- 
prive an individual of his office. In such a case, I presume, it 
could not be doubted, but that a copy from the record of the 
office of the Secretary of State would be, to every intent and 
purpose, equal to the original: the act of Congress has ex- 
pressly made it so. To give that copy validity, it would not be 
necessary to prove that the original had been transmitted and 
afterwards lost. The copy would be complete evidence that the 
original had existed, and that the appointment had been made, 
but not that the original had been transmitted. If, indeed, it 
should appear, that the original had been mislaid in the Office 
of State, that circumstance would not affect the operation of 
the copy. When all the requisites have been performed, which 
authorize a recording officer to record any instrument what- 
ever, and the order for that purpose has been given, the instru- 
ment is, in law, considered as recorded, although the manual 
labor of inserting it in a book kept for that purpose may not 
have been performed. In the case of commissions, the law 
orders the Secretary of State to record them. When, therefore, 
they are signed and sealed, the order for their being recorded 
is given; and whether inserted in the book or not, they are 
in law recorded. 

A copy of this record is declared equal to the original, 
and the fees to be paid by a person requiring a copy are ascer- 
tained by law. Can a keeper of a public record erase therefrom 
a commission which has been recorded? Or can he refuse a 
copy thereof to a person demanding it on the terms prescribed 
by law? Such a copy would, equally with the original, au- 
thorize the justice of peace to proceed in the performance of 
his duty, because it would, equally with the original, attest 
his appointment. 

If the transmission of a commission be not considered as 
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necessary to give validity to an appointment, still less is its 
acceptance. The appointment is the sole act of the President; 
the acceptance is the sole act of the officer, and is, in plain 
common sense, posterior to the appointment. As he may re- 
sign, so may he refuse to accept: but neither the one nor the 
other is capable of rendering the appointment a nonentity. 

That this is the understanding of the government, is ap- 
parent from the whole tenor of its conduct. A commission bears 
date, and the salary of the officer commences, from his ap- 
pointment; not from the transmission or acceptance of his 
commission. When a person appointed to any office refuses to 
accept that office, the successor is nominated in the place of 
the person who has declined to accept, and not in the place 
of the person who had been previously in office, and had cre- 
ated the original vacancy. 

It is, therefore, decidedly the opinion of the court, that 
when a commission has been signed by the President, the ap- 
pointment is made; and that the commission is complete, when 
the seal of the United States has been affixed to it by the 
Secretary of State. 

Where an officer is removable at the will of the Executive, 
the circumstance which completes his appointment is of no 
concern; because the act is at any time revocable; and the 
commission may be arrested, if still in the office. But when 
the officer is not removable at the will of the Executive, the 
appointment is not revocable, and cannot be annulled: it has 
conferred legal rights which cannot be resumed. The discre- 
tion of the Executive is to be exercised, until the appointment 
has been made. But having once made the appointment, his 
power over the office is terminated, in all cases where, by law, 
the officer is not removable by him. The right to the office is 
then in the person appointed, and he has the absolute uncondi- 
tional power of accepting or rejecting it. 

Mr. Marbury, then, since his commission was signed by the 
President, and sealed by the Secretary of State, was ap- 
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pointed; and as the law creating the office, gave the officer a 
right to hold for five years, independent of the Executive, the 
appointment was not revocable, but vested in the officer legal 
rights, which are protected by the laws of his country. To 
withhold his commission, therefore, is an act deemed by the 
court not warranted by law, but violative of a vested legal 
right. 

2. This brings us to the second inquiry; which is: If he has 
a right, and that right has been violated, do the laws of his 
country afford him a remedy? 

The very essence of civil liberty certainly consists in the 
right of every individual to claim the protection of the laws, 
whenever he receives an injury. One of the first duties of 
government is to afford that protection. In Great Britain, the 
king himself is sued in the respectful form of a petition, and 
he never fails to comply with the judgment of his court. 

In the 3d vol. of his Commentaries (p. 23), Blackstone 
states two cases in which a remedy is afforded by mere opera- 
tion of law. “In all other cases,” he says, “it is a general and 
indisputable rule, that where there is a legal right, there is 
also a legal remedy by suit, or action at law, whenever that 
right is invaded.” And afterwards (p. 109, of the same vol.), 
he says, “I am next to consider such injuries as are cognizable 
by the courts of the common law. And herein I shall, for the 
present, only remark, that all possible injuries whatsoever, 
that did not fall within the exclusive cognizance of either the 
ecclesiastical, military or maritime tribunals, are, for that very 
reason, within the cognizance of the common-law courts of 
justice; for it is a settled and invariable principle in the 
laws of England, that every right, when withheld, must have 
a remedy, and every injury its proper redress.” 

The government of the United States has been emphatically 
termed a government of laws, and not of men. It will cer- 
tainly cease to deserve this high appellation, if the laws fur- 
nish no remedy for the violation of a vested legal right. If 
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this obloquy is to be cast on the jurisprudence of our country, 
it must arise from the peculiar character of the case. 

It behooves us, then, to inquire whether there be in its 
composition any ingredient which shall exempt it from legal 
investigation, or exclude the injured party from legal redress. 
In pursuing this inquiry, the first question which presents it- 
self is, whether this can be arranged with that class of cases 
which come under the description of damnum absque injuria; 
a loss without an injury. This description of cases never has 
been considered, and it is believed, never can be considered, 
as comprehending offices of trust, of honor or of profit. The 
office of justice of peace in the District of Columbia is such 
an office; it is, therefore, worthy of the attention and guardian- 
ship of the laws. It has received that attention and guardian- 
ship: it has been created by special act of Congress, and has 
been secured, so far as the laws can give security, to the person 
appointed to fill it, for five years. It is not, then, on account 
of the worthlessness of the thing pursued, that the injured 
party can be alleged to be without remedy. 

Is it in the nature of the transaction? Is the act of deliver- 
ing or withholding a commission to be considered as a mere 
political act, belonging to the executive department alone, for 
the performance of which entire confidence is placed by our 
Constitution in the Supreme Executive; and for any miscon- 
duct respecting which, the injured individual has no remedy? 
That there may be such cases is not to be questioned; but that 
every act of duty, to be performed in any of the great de- 
partments of government, constitutes such a case, is not to be 
admitted. 

By the act concerning invalids, passed in June 1794 (1 
U.S. Stat. 392), the Secretary of War is ordered to place on 
the pension list, all persons whose names are contained in a 
report previously made by him to Congress. If he should re- 
fuse to do so, would the wounded veteran be without remedy ? 
Is it to be contended, that where the law, in precise terms, 
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directs the performance of an act, in which an individual is 
interested, the law is incapable of securing obedience to its 
mandate? Is it on account of the character of the person 
against whom the complaint is made? Is it to be contended 
that the heads of departments are not amenable to the laws 
of their country? Whatever the practise on particular occa- 
sions may be, the theory of this principle will certainly never 
be maintained. No act of the legislature confers so extraor- 
dinary a privilege, nor can it derive countenance from the 
doctrines of the common law. After stating that personal 
injury from the king to a subject is presumed to be impos- 
sible, Blackstone (vol. 3, p. 255), says, “but injuries to the 
rights of property can scarcely be committed by the crown, 
without the intervention of its officers; for whom the law, in 
matters of right, entertains no respect or delicacy; but fur- 
nishes various methods of detecting the errors and misconduct 
of those agents, by whom the king has been deceived and in- 
duced to do a temporary injustice.” 

By the act passed in 1796, authorizing the sale of the lands 
above the mouth of Kentucky River (1 U.S. Stat. 464), the 
purchaser, on paying his purchase-money, becomes completely 
entitled to the property purchased; and on producing to the 
Secretary of State the receipt of the treasurer, upon a certifi- 
cate required by the law, the President of the United States is 
authorized to grant him a patent. It is further enacted, that 
all patents shall be countersigned by the Secretary of State, 
and recorded in his office. If the Secretary of State should 
choose to withhold this patent; or, the patent being lost, should 
refuse a copy of it; can it be imagined, that the law fur- 
nishes to the injured person no remedy? It is not believed, 
that any person whatever would attempt to maintain such a 
proposition. 

It follows, then, that the question, whether the legality of 
an act of the head of a department be examinable in a court 
of justice or not, must always depend on the nature of that 
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act. If some acts be examinable, and others not, there must be 
some rule of law to guide the court in the exercise of its juris- 
diction. In some instances, there may be difficulty in applying 
the rule to particular cases; but there cannot, it is believed, 
be much difficulty in laying down the rule. 

By the Constitution of the United States, the President is 
invested with certain important political powers, in the exer- 
cise of which he is to use his own discretion, and is account- 
able only to his country in his political character, and to his 
own conscience. To aid him in the performance of these duties, 
he is authorized to appoint certain officers, who act by his 
authority, and in conformity with his orders. In such cases, 
their acts are his acts; and whatever opinion may be enter- 
tained of the manner in which executive discretion may be 
used, still there exists, and can exist, no power to control that 
discretion. The subjects are political: they respect the nation, 
not individual rights, and being entrusted to the Executive, 
the decision of the Executive is conclusive. The application 
of this remark will be perceived, by adverting to the act of 
Congress for establishing the Department of Foreign Affairs. 
This officer, as his duties were prescribed by that act, is to 
conform precisely to the will of the President: he is the mere 
organ by whom that will is communicated. The acts of such 
an officer, as an officer, can never be examinable by the courts. 
But when the legislature proceeds to impose on that officer 
other duties; when he is directed peremptorily to perform 
certain acts; when the rights of individuals are dependent on 
the performance of those acts; he is so far the officer of the 
law; is amenable to the laws for his conduct; and cannot, at 
his discretion, sport away the vested rights of others. 

The conclusion from this reasoning is, that where the heads 
of departments are the political or confidential agents of the 
Executive, merely to execute the will of the President, or 
rather to act in cases in which the Executive possesses a con- 
stitutional or legal discretion, nothing can be more perfectly 
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clear, than that their acts are only politically examinable. 
But where a specific duty is assigned by law, and individual 
rights depend upon the performance of that duty, it seems 
equally clear, that the individual who considers himself in- 
jured, has a right to resort to the laws of his country for a 
remedy. 

If this be the rule, let us inquire, how it applies to the 
case under the consideration of the court. The power of nom- 
inating to the Senate, and the power of appointing the person 
nominated, are political powers, to be exercised by the Presi- 
dent, according to his own discretion. When he has made an 
appointment, he has exercised his whole power, and his dis- 
cretion has been completely applied to the case. If, by law, 
the officer be removable at the will of the President, then a new 
appointment may be immediately made, and the rights of the 
officer are terminated. But as a fact which has existed, cannot 
be made never to have existed, the appointment cannot be 
annihilated; and consequently, if the officer is by law not re- 
movable at the will of the President, the rights he has acquired 
are protected by the law, and are not resumable by the Presi- 
dent. They cannot be extinguished by executive authority, and 
he has the privilege of asserting them in like manner, as if they 
had been derived from any other source. 

The question whether a right has vested or not, is in its 
nature, judicial, and must be tried by the judicial authority. 
If, for example, Mr. Marbury had taken the oaths of a magis- 
trate, and proceeded to act as one; in consequence of which, 
a suit has been instituted against him, in which his defense 
had depended on his being a magistrate, the validity of his 
appointment must have been determined by judicial authority. 
So, if he conceives that, by virtue of his appointment, he has 
a legal right either to the commission which has been made out 
for him, or to a copy of that commission, it is equally a ques- 
tion examinable in a court, and the decision of the court upon 
it must depend on the opinion entertained of his appointment. 
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That question has been discussed, and the opinion is, that the 
latest point of time which can be taken as that at which the 
appointment was complete, and evidence, was when, after 
the signature of the President, the seal of the United States 
was affixed to the commission. 

It is, then, the opinion of the Court: Ist. That by signing 
the commission of Mr. Marbury, the President of the United 
States appointed him a justice of the peace for the county of 
Washington, in the District of Columbia; and that the seal 
of the United States, affixed thereto by the Secretary of State, 
is conclusive testimony of the verity of the signature, and of 
the completion of the appointment; and that the appointment 
conferred on him a legal right to the office for the space of 
fiye years. 2d. That, having this legal title to the office, he 
has a consequent right to the commission; a refusal to deliver 
which is a plain violation of that right, for which the laws of 
his country afford him a remedy. 

3. It remains to be inquired whether he is entitled to the 
remedy for which he applies? This depends on—Ilst. The 
nature of the writ applied for; and 2d. The power of this 
court. 

Ist. The nature of the writ. Blackstone, in the 3d volume of 
his Commentaries, page 110, defines a mandamus to be “a 
command issuing in the king’s name, from the court of king’s 
bench, and directed to any person, corporation or inferior 
court of judicature, within the king’s dominions, requiring 
them to do some particular thing therein specified, which ap- 
pertains to their office and duty, and which the court of king’s 
bench has previously determined, or at least supposes, to be 
consonant to right and justice.” 

Lord Mansfield, in 3 Burr. 1267, in the case of ‘The 
King v. Baker et al.,” states, with much precision and ex- 
plicitness, the cases in which this writ may be used. ‘“When- 
ever,” says that very able judge, “there is a right to execute 
an office, perform a service, or exercise a franchise (more espe- 
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cially if it be in a matter of public concern, or attended with 
profit), and a person is kept out of possession, or dispossessed 
of such right, and has no other specific legal remedy, this 
court ought to assist by mandamus, upon reasons of justice, as 
the writ expresses, and upon reasons of public policy, to pre- 
serve peace, order and good government.” In the same case, 
he says, “this writ ought to be used upon all occasions where 
the law has established no specific remedy, and where in 
Justice and good government there ought to be one.” In addi- 
tion to the authorities now particularly cited, many others 
were relied on at the bar, which show how far the practise 
has conformed to the general doctrines that have been just 
quoted. 

This writ, if awarded, would be directed to an officer of 
government, and its mandate to him would be, to use the 
words of Blackstone, “‘to do a particular thing therein speci- 
fied, which appertains to his office and duty, and which the 
court has previously determined, or at least supposes, to be 
consonant to right and justice.” Or, in the words of Lord 
Mansfield, the applicant, in this case, has a right to execute 
an office of public concern, and is kept out of possession of 
that right. These circumstances certainly concur in this case. 

Still, to render the mandamus a proper remedy, the officer 
to whom it is to be directed, must be one to whom, on legal 
principles, such writ may be directed; and the person apply- 
ing for it must be without any other specific and legal remedy. 

With respect to the officer to whom it would be directed: 
The intimate political relation subsisting between the Presi- 
dent of the United States and the heads of departments, neces- 
sarily renders any legal investigation of the acts of one of 
those high officers peculiarly irksome, as well as delicate; and 
excites some hesitation with respect to the propriety of enter- 
ing into such investigation. Impressions are often received, 
without much reflection or examination, and it is not wonder- 
ful, that in such a case as this, the assertion, by an individual, 
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of his legal claims in a court of justice, to which claims it is 
the duty of that court to attend, should at first view be con- 
sidered by some, as an attempt to intrude into the cabinet, 
and to intermeddle with the prerogatives of the Executive. 

It is scarcely necessary for the court to disclaim all pre- 
tensions to such a jurisdiction. An extravagance, so absurd 
and excessive, could not have been entertained for a moment. 
The province of the court is, solely, to decide on the rights of 
individuals, not to inquire how the Executive, or executive 
officers, perform duties in which they have a discretion. Ques- 
tions in their nature political, or which are, by the Constitu- 
tion and laws, submitted to the Executive, can never be made 
in this court. 

But, if this be not such a question; if, so far from being an 
intrusion into the secrets of the cabinet, it respects a paper 
which, according to law, is upon record, and to a copy of 
which the law gives a right, on the payment of ten cents; if it 
be no intermeddling with a subject over which the Executive 
can be considered as having exercised any control; what is 
there, in the exalted station of the officer, which shall bar a 
citizen from asserting, in a court of justice, his legal rights, or 
shall forbid a court to listen to the claim, or to issue a man- 
damus, directing the performance of a duty, not depending 
on executive discretion, but on particular acts of Congress, 
and the general principles of law? 

If one of the heads of departments commits any illegal act, 
under color of his office, by which an individual sustains an 
injury, it cannot be pretended, that his office alone exempts 
him from being sued in the ordinary mode of proceeding, and 
being compelled to obey the judgment of the law. How then, 
can his office exempt him from this particular mode of de- 
ciding on the legality of his conduct, if the case be such a 
case as would, were any other individual the party complained 
of, authorize the process? 

It is not by the office of the person to whom the writ is 
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directed, but the nature of the thing to be done, that the 
propriety or impropriety of issuing a mandamus is to be deter- 
mined. Where the head of a department acts in a case, in 
which executive discretion is to be exercised; in which he is the 
mere organ of executive will; it is again repeated, that any 
application to a court to control, in any respect, his conduct 
would be rejected without hesitation. But where he is directed 
by law to do a certain act, affecting the absolute rights of 
individuals, in the performance of which he is not placed 
under the particular direction of the President, and the per- 
formance of which the President cannot lawfully forbid, and 
therefore, is never presumed to have forbidden; as, for ex- 
ample, to record a commission or a patent for land, which has 
received all the legal solemnities; or to give a copy of such 
record; in such cases, it is not perceived, on what ground the 
courts of the country are further excused from the duty of 
giving judgment that right be done to an injured individual, 
than if the same services were to be performed by a person 
not the head of a department. 

This opinion seems not now, for the first time, to be taken 
up in this country. It must be well recollected, that in 1792, 
an act passed, directing the Secretary of War to place on the 
pension list such disabled officers and soldiers as should be 
reported to him, by the circuit courts, which act, so far as the 
duty was imposed on the courts, was deemed unconstitutional ; 
but some of the judges, thinking that the law might be exe- 
cuted by them in the character of commissioners, proceeded to 
act, and to report in that character. This law being deemed 
unconstitutional, at the circuits, was repealed, and a different 
system was established ; but the question whether those persons 
who had been reported by the judges, as commissioners, were 
entitled, in consequence of that report, to be placed on the 
pension list, was a legal question, properly determinable in 
the courts, although the act of placing such persons on the 
list was to be performed by the head of a department. 
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That this question might be properly settled, Congress 
passed an act, in February 1793, making it the duty of the 
Secretary of War, in conjunction with the Attorney-General, 
to take such measures as might be necessary to obtain an 
adjudication of the Supreme Court of the United States on the 
validity of any such rights, claimed under the act aforesaid. 
After the passage of this act, a mandamus was moved for, to 
be directed to the Secretary of War, commanding him to place 
on the pension list, a person stating himself to be on the report 
of the judges. There is, therefore, much reason to believe, that 
this mode of trying the legal right of the complainant was 
deemed, by the head of a department, and by the highest law- 
officer of the United States, the mest proper which could be 
selected for the purpose. When the subject was brought be- 
fore the court, the decision was, not that a mandamus would 
not lie to the head of a department, directing him to perform 
an act, enjoined by law, in the performance of which an 
individual had a vested interest; but that a mandamus ought 
not to issue in that case; the decision necessarily to be made, 
if the report of the commissioners did not confer on the appli- 
cant a legal right. The judgment, in that case, is understood 
to have decided the merits of all claims of that description; 
and the persons, on the report of the commissioners, found it 
necessary to pursue the mode prescribed by the law, subse- 
quent to that which had been deemed unconstitutional, in 
order to place themselves on the pension list. The doctrine, 
therefore, now advanced, is by no means a novel one. 

It is true, that the mandamus, now moved for, is not for the 
performance of an act expressly enjoined by statute. It is to 
deliver a commission; on which subject, the acts of Congress 
are silent. This difference is not considered as affecting the 
case. It has already been stated, that the applicant has, to 
that commission, a vested legal right, of which the Executive 
cannot deprive him. He has been appointed to an office, from 
which he is not removable at the will of the Executive; and 
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being so appointed, he has a right to the commission which 
the Secretary has received from the President for his use. The 
act of Congress does not indeed order the Secretary of State 
to send it to him, but it is placed in his hands for the person 
entitled to it; and cannot be more lawfully withheld by him, 
than by any other person. 

It was at first doubted, whether the action of detinue was 
not a specific legal remedy for the commission which has been 
withheld from Mr. Marbury; in which case, a mandamus 
would be improper. But this doubt has yielded to the con- 
sideration, that the judgment in detinue is for the thing it- 
self, or its value. The value of a public office, not to be sold, 
is incapable of being ascertained; and the applicant has a 
right to the office itself, or to nothing. He will obtain the 
office by obtaining the commission, or a copy of it, from the 
record. 

This, then, is a plain case for a mandamus, either to deliver 
the commission, or a copy of it from the record; and it only 
remains to be inquired, whether it can issue from this court? 

The act to establish the judicial courts of the United States 
authorizes the Supreme Court, “‘to issue writs of mandamus, 
in cases warranted by the principles and usages of law, to any 
courts appointed or persons holding office, under the authority 
of the United States.” The Secretary of State, being a person 
holding an office under the authority of the United States, 
is precisely within the letter of this description; and if this 
court is not authorized to issue a writ of mandamus to such an 
officer, it must be because the law is unconstitutional, and 
therefore, absolutely incapable of conferring the authority, 
and assigning the duties which its words purport to confer 
and assign. 

The Constitution vests the whole judicial power of the 
United States in one Supreme Court, and such inferior courts 
as Congress shall, from time to time, ordain and establish. 
This power is expressly extended to all cases arising under 
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the laws of the United States; and consequently, in some 
form, may be exercised over the present case; because the 
right claimed is given by a law of the United States. 

In the distribution of this power, it is declared, that “the 
Supreme Court shall have original jurisdiction, in all cases 
affecting ambassadors, other public ministers and consuls, and 
those in which a State shall be a party. In all other cases, the 
Supreme Court shall have appellate jurisdiction.” It has been 
insisted, at the bar, that as the original grant of jurisdiction 
to the Supreme and inferior courts, is general, and the clause, 
assigning original jurisdiction to the Supreme Court, con- 
tains no negative or restrictive words, the power remains to 
the legislature, to assign original jurisdiction to that court, in 
other cases than those specified in the article which has been 
recited; provided those cases belong to the judicial power of 
the United States. 

If it had been intended to leave it in the discretion of the 
legislature, to apportion the judicial power between the 
Supreme and inferior courts, according to the will of that 
body, it would certainly have been useless to have proceeded 
further than to have defined the judicial power, and the tri- 
bunals in which it should be vested. The subsequent part of 
the section is mere surplusage—is entirely without meaning, 
if such is to be the construction. If Congress remains at liberty 
to give this court appellate jurisdiction, where the Constitu- 
tion has declared their jurisdiction shall be original; and 
original jurisdiction where the Constitution has declared it 
shall be appellate; the distribution of jurisdiction, made in 
the Constitution, is form without substance. Affirmative words 
are often, in their operation, negative of other objects than 
those affirmed; and in this case, a negative or exclusive sense 
must be given to them, or they have no operation at all. 

It cannot be presumed, that any clause in the Constitution 
is intended to be without effect ; and therefore, such a construc- 
tion is inadmissible, unless the words require it. If the solici- 
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tude of the convention, respecting our peace with foreign 
powers, induced a provision that the Supreme Court should 
take original jurisdiction in cases which might be supposed 
to affect them; yet the clause would have proceeded no fur- 
ther than to provide for such cases, if no further restriction on 
the powers of Congress had been intended. That they should 
have appellate jurisdiction in all other cases, with such excep- 
tions as Congress might make, is no restriction; unless the 
words be deemed exclusive of original jurisdiction. 

When an instrument organizing, fundamentally, a judicial 
system, divides it into one Supreme, and so many inferior 
courts as the legislature may ordain and establish; then enu- 
merates its powers, and proceeds so far to distribute them, as 
to define the jurisdiction of the Supreme Court, by declaring 
the cases in which it shall take original jurisdiction, and that 
in others it shall take appellate jurisdiction, the plain import 
of the words seems to be, that in one class of cases, its 
jurisdiction is original, and not appellate; in the other, it is 
appellate, and not original. If any other construction would 
render the clause inoperative, that is an additional reason for 
rejecting such other construction, and for adhering to their 
obvious meaning. To enable this court, then, to issue a man- 
damus, it must be shown to be an exercise of appellate juris- 
diction, or to be necessary to enable them to exercise appellate 
jurisdiction. 

It has been stated at the bar, that the appellate jurisdiction 
may be exercised in a variety of forms, and that if it be the 
will of the legislature that a mandamus should be used for 
that purpose, that will must be obeyed. This is true, yet the 
jurisdiction must be appellate, not original. It is the essential 
criterion of appellate jurisdiction, that it revises and corrects 
the proceedings in a cause already instituted, and does not 
create that cause. Although, therefore, a mandamus may be 
directed to courts, yet to issue such a writ to an officer, for 
the delivery of a paper, is in effect, the same as to sustain an 
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original action for that paper, and therefore, seems not to 
belong to appellate, but to original jurisdiction. Neither is 
it necessary in such a case as this, to enable the court to exer- 
cise its appellate jurisdiction. The authority, therefore, given 
to the Supreme Court by the act establishing the judicial 
courts of the United States, to issue writs of mandamus to 
public officers, appears not to be warranted by the Constitu- 
tion; and it becomes necessary to inquire, whether a juris- 
diction so conferred can be exercised. 

The question, whether an act, repugnant to the Constitu- 
tion, can become the law of the land, is a question deeply 
interesting to the United States; but, happily, not of an 
intricacy proportioned to its interest. It seems only necessary 
to recognize certain principles, supposed to have been long 
and well established, to decide it. That the people have an 
original right to establish, for their future government, such 
principles as, in their opinion, shall most conduce to their 
own happiness, is the basis on which the whole American 
fabric has been erected. The exercise of this original right is 
a very great exertion; nor can it, nor ought it, to be fre- 
quently repeated. The principles, therefore, so established, 
are deemed fundamental: and as the authority from which 
they proceed is supreme, and can seldom act, they are de- 
signed to be permanent. 

This original and supreme will organizes the government, 
and assigns to different departments their respective powers. 
It may either stop here, or establish certain limits not to be 
transcended by those departments. The government of the 
United States is of the latter description. The powers of the 
legislature are defined and limited; and that those limits may 
not be mistaken or forgotten, the Constitution is written. To 
what purpose are powers limited, and to what purpose is that 
limitation committed to writing, if these limits may, at any 
time, be passed by those intended to be restrained? The dis- 
tinction between a government with limited and unlimited 
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powers is abolished, if those limits do not confine the persons 
on whom they are imposed, and if acts prohibited and acts 
allowed, are of equal obligation. It is a proposition too plain 
to be contested, that the Constitution controls any legislative 
act repugnant to it; or that the legislature may alter the Con- 
stitution by an ordinary act. 

Between these alternatives, there is no middle ground. The 
Constitution is either a superior paramount law, unchangeable 
by ordinary means, or it is on a level with ordinary legislative 
acts, and like other acts, is alterable when the legislature shall 
please to alter it. If the former part of the alternative be true, 
then a legislative act, contrary to the Constitution, is not law: 
if the latter part be true, then written constitutions are absurd 
attempts, on the part of the people, to limit a power, in its 
own nature, illimitable. 

Certainly, all those who have framed written constitutions 
contemplate them as forming the fundamental and paramount 
law of the nation, and consequently, the theory of every such 
government must be, that an act of the legislature, repugnant 
to the Constitution, is void. This theory is essentially attached 
to a written constitution, and is, consequently, to be consid- 
ered, by this court, as one of the fundamental principles of 
our society. It is not, therefore, to be lost sight of, in the fur- 
ther consideration of this subject. 

If an act of the legislature, repugnant to the Constitution, 
is void, does it, notwithstanding its invalidity, bind the courts, 
and oblige them to give it effect? Or, in other words, though 
it be not law, does it constitute a rule as operative as if it was 
a law? This would be to overthrow, in fact, what was estab- 
lished in theory; and would seem, at first view, an absurdity 
too gross to be insisted on. It shall, however, receive a more 
attentive consideration. 

It is, emphatically, the province and duty of the judicial 
department, to say what the law is. Those who apply the rule 
to particular cases, must of necessity expound and interpret 
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that rule. If two laws conflict with each other, the courts must 
decide on the operation of each. So, if a law be in opposition 
to the Constitution; if both the law and the Constitution apply 
to a particular case, so that the court must either decide that 
case, conformable to the law, disregarding the Constitution ; 
or conformable to the Constitution, disregarding the law; the 
court must determine which of these conflicting rules governs 
the case: this is of the very essence of judicial duty. If then, 
the courts are to regard the Constitution, and the Constitution 
is superior to any ordinary act of the legislature, the Consti- 
tution, and not such ordinary act, must govern the case to 
which they both apply. 

Those, then, who controvert the principle, that the Consti- 
tution is to be considered, in court, as a paramount law, are 
reduced to the necessity of maintaining that courts must close 
their eyes on the Constitution, and see only the law. This 
doctrine would subvert the very foundation of all written con- 
stitutions. It would declare that an act which, according to 
the principles and theory of our government, is entirely void, 
is yet, in practise, completely obligatory. It would declare, 
that if the legislature shall do what is expressly forbidden, 
such act, notwithstanding the express prohibition, is in reality 
effectual. It would be giving to the legislature a practical 
and real omnipotence, with the same breath which professes 
to restrict their powers within narrow limits. It is prescribing 
limits, and declaring that those limits may be passed at pleas- 
ure. That it thus reduces to nothing, what we have deemed the 
greatest improvement on political institutions, a written con- 
stitution, would, of itself, be sufficient, in America, where 
written constitutions have been viewed with so much rever- 
ence, for rejecting the construction. But the peculiar expres- 
sions of the Constitution of the United States furnish addi- 
tional arguments in favor of its rejection. The judicial power 
of the United States is extended to all cases arising under 
the Constitution. Could it be the intention of those who gave 
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this power, to say, that in using it, the Constitution should 
not be looked into? That a case arising under the Constitu- 
tion should be decided, without examining the instrument 
under which it arises? This is too extravagant to be main- 
tained. In some cases, then, the Constitution must be looked 
into by the judges. And if they can open it at all, what part 
of it are they forbidden to read or to obey? 

There are many other parts of the Constitution which serve 
to illustrate this subject. It is declared, that “no tax or duty 
shall be laid on articles exported from any State.’ Suppose 
a duty on the export of cotton, of tobacco or of flour; and a 
suit instituted to recover it. Ought judgment to be rendered 
in such a case? Ought the judges to close their eyes on the 
Constitution, and only see the law? 

The Constitution declares “that no bill of attainder or ex 
post facto law shall be passed.” If, however, such a bill should 
be passed, and a person should be prosecuted under it; must 
the court condemn to death those victims whom the Constitu- 
tion endeavors to preserve? 

“No person,” says the Constitution, “shall be convicted of 
treason, unless on the testimony of two witnesses to the same 
overt act, or on confession in open court.” Here, the language 
of the Constitution is addressed especially to the courts. It pre- 
scribes, directly for them, a rule of evidence not to be departed 
from. If the legislature should change that rule, and declare 
one witness, or a confession out of court, sufficient for con- 
viction, must the constitutional principle yield to the legisla- 
tive act? 

From these, and many other selections which might be 
made, it is apparent, that the framers of the Constitution con- 
templated that instrument as a rule for the government of 
courts, as well as of the legislature. Why otherwise does it 
direct the judges to take an oath to support it? This oath cer- 
tainly applies in an especial manner, to their conduct in their 
official character. How immoral to impose it on them, if they 
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were to be used as the instruments, and the knowing instru- 
ments, for violating what they swear to support! 

The oath of office, too, imposed by the legislature, is com- 
pletely demonstrative of the legislative opinion on this sub- 
ject. It is in these words: “I do solemnly swear, that I will 
administer justice, without respect to persons, and do equal 
right to the poor and to the rich; and that I will faithfully 
and impartially discharge all the duties incumbent on me as 

, according to the best of my abilities and understand- 
ing, agreeably to the Constitution and laws of the United 
States.” Why does a judge swear to discharge his duties 
agreeably to the Constitution of the United States, if that 
Constitution forms no rule for his government? if it is closed 
upon him, and cannot be inspected by him? If such be the 
real state of things, this is worse than solemn mockery. To 
prescribe, or to take this oath, becomes equally a crime. 

It is also not entirely unworthy of observation, that in de- 
claring what shall be the supreme law of the land, the Con- 
stitution itself is first mentioned; and not the laws of the 
United States, generally, but those only which shall be made 
in pursuance of the Constitution, have that rank. 

Thus, the particular phraseology of the Constitution of the 
United States confirms and strengthens the principle, supposed 
to be essential to all written constitutions, that a law repug- 
nant to the Constitution is void; and that courts, as well as 
other departments, are bound by that instrument. 

The rule must be discharged. 
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4 
THE SLAUGHTER-HOUSE CASES 
Reportep In 83 U. S. 36, 1s Decemser, 1872 


OPINION RENDERED BY THE SUPREME CouRT OF THE 
UNITED STATES 


Mr. Justice MILLER, now, April 14th, 1873, delivered the 
opinion of the court. 

These cases are brought here by writs of error to the 
Supreme Court of the State of Louisiana. They arise out of 
the efforts of the butchers of New Orleans to resist the 
Crescent City Live-Stock Landing and Slaughter-House 
Company in the exercise of certain powers conferred by the 
charter which created it, and which was granted by the legis- 
lature of that State. 

The cases named on a preceding page, with others which 
have been brought here and dismissed by agreement, were all 
decided by the Supreme Court of Louisiana in favor of the 
Slaughter-House Company, as we shall hereafter call it for 
the sake of brevity, and these writs are brought to reverse 
those decisions. 

The records were filed in this court in 1870, and were argued 
before it at length on a motion made by plaintiffs in error 
for an order in the nature of an injunction or supersedeas, 
pending the action of the court on the merits. The opinion on 
that motion is reported in 10 Wallace, 273. 

On account of the importance of the questions involved in 
these cases they were, by permission of the court, taken up 
out of their order on the docket and argued in January, 1872. 
At that hearing one of the justices was absent, and it was 
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found, on consultation, that there was a diversity of views 
among those who were present. Impressed with the gravity of 
the questions raised in the argument, the court under these 
circumstances ordered that the cases be placed on the calendar 
and reargued before a full bench. This argument was had 
early in February last. 

Preliminary to the consideration of those questions is a 
motion by the defendant to dismiss the cases, on the ground 
that the contest between the parties has been adjusted by an 
agreement made since the records came into this court, and 
that part of that agreement is that these writs should be dis- 
missed. This motion was heard with the argument on the 
merits, and was much pressed by counsel. It is supported by 
affidavits and by copies of the written agreement relied on. 
It is sufficient to say of these that we do not find in them satis- 
factory evidence that the agreement is binding upon all the 
parties to the record who are named as plaintiffs in the several 
writs of error, and that there are parties now before the court, 
in each of the three cases, the names of which appear on a 
preceding page, who have not consented to their dismissal, 
and who are not bound by the action of those who have so 
consented. They have a right to be heard, and the motion to 
dismiss cannot prevail. 

The records show that the plaintiffs in error relied upon, 
and asserted throughout the entire course of the litigation in 
the State courts, that the grant of privileges in the charter 
of defendant, which they were contesting, was a violation of 
the most important provisions of the 13th and 14th Articles 
of amendment of the Constitution of the United States. The 
jurisdiction and the duty of this court to review the judgment 
of the State court on those questions is clear and is impera- 
tive. 

The statute thus assailed as unconstitutional was passed 
March 8th, 1869, and is entitled “An act to protect the 
health of the city of New Orleans, to locate the stock-landings 
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and slaughter-houses, and to incorporate the Crescent City 
Live-Stock Landing and Slaughter-House Company.” The 
first section forbids the landing or slaughtering of animals 
whose flesh is intended for food, within the city of New Or- 
leans and other parishes and boundaries named and defined, 
or the keeping or establishing any slaughter-house or abbat- 
toirs within those limits except by the corporation thereby 
created, which is also limited to certain places afterwards 
mentioned. Suitable penalties are enacted for violations of 
this prohibition. 

The second section designates the corporators, gives the 
name to the corporation, and confers on it the usual corporate 
powers. 

The third and fourth sections authorize the company to es- 
tablish and erect within certain territorial limits, therein de- 
fined, one or more stock-yards, stock-landings, and slaughter- 
houses, and imposes upon it the duty of erecting, on or before 
the first day of June, 1869, one grand slaughter-house of suf- 
ficient capacity for slaughtering five hundred animals per day. 

It declares that the company, after it shall have prepared 
all the necessary buildings, yards, and other conveniences for 
that purpose, shall have the sole and exclusive privilege of 
conducting and carrying on the live-stock landing and slaugh- 
ter-house business within the limits and privilege granted by 
the act, and that all such animals shall be landed at the 
stock-landings and slaughtered at the slaughter-houses of the 
company, and nowhere else. Penalties are enacted for infrac- 
tions of this provision, and prices fixed for the maximum 
charges of the company for each steamboat and for each ani- 
mal landed. 

Section five orders the closing up of all other stock-landings 
and slaughter-houses after the first day of June, in the parishes 
of Orleans, Jefferson, and St. Bernard, and makes it the duty 
of the company to permit any person to slaughter animals in 
their slaughter-houses under a heavy penalty for each refusal. 
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Another section fixes a limit to the charges to be made by the 
company for each animal so slaughtered in their building, and 
another provides for an inspection of all animals intended to 
be so slaughtered, by an officer appointed by the governor of 
the State for that purpose. 

These are the principal features of the statute, and are all 
that have any bearing upon the questions to be decided by us. 


This statute is denounced not only as creating a monopoly 
and conferring odious and exclusive privileges upon a small 
number of persons at the expense of the great body of the 
community of New Orleans, but it is asserted that it deprives 
a large and meritorious class of citizens—the whole of the 
butchers of the city—of the right to exercise their trade, the 
business to which they have been trained and on which they 
depend for the support of themselves and their families; and 
that the unrestricted exercise of the business of butchering is 
necessary to the daily subsistence of the population of the 
city. 

But a critical examination of the act hardly justifies these 
assertions. 

It is true that it grants, for a period of twenty-five years, 
exclusive privileges. And whether those privileges are at the 
expense of the community in the sense of a curtailment of 
any of their fundamental rights, or even in the sense of doing 
them an injury, is a question open to considerations to be 
hereafter stated. But it is not true that it deprives the butchers 
of the right to exercise their trade, or imposes upon them any 
restriction incompatible with its successful pursuit, or fur- 
nishing the people of the city with the necessary daily supply 
of animal food. 

The act divides itself into two main grants of privilege, — 
the one in reference to stock-landings and stock-yards, and the 
other to slaughter-houses. That the landing of live-stock in 
large droves, from steamboats on the bank of the river, and 
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from railroad trains, should, for the safety and comfort of the 
people and the care of the animals, be limited to proper places, 
and those not numerous, it needs no argument to prove. Nor 
can it be injurious to the general community that while the 
duty of making ample preparation for this is imposed upon a 
few men, or a corporation, they should, to enable them to do 
it successfully, have the exclusive right of providing such 
landing-places, and receiving a fair compensation for the 
service. 

It is, however, the slaughter-house privilege, which is 
mainly relied on to justify the charges of gross injustice to the 
public, and invasion of private right. 

It is not, and cannot be successfully controverted, that it is 
both the right and the duty of the legislative body—the su- 
preme power of the State or municipality—to prescribe and 
determine the localities where the business of slaughtering for 
a great city may be conducted. To do this effectively it is in- 
dispensable that all persons who slaughter animals for food 
shall do it in those places and nowhere else. 

The statute under consideration defines these localities and 
forbids slaughtering in any other. It does not, as has been 
asserted, prevent the butcher from doing his own slaughtering. 
On the contrary, the Slaughter-House Company is required, 
under a heavy penalty, to permit any person who wishes to 
do so, to slaughter in their houses; and they are bound to 
make ample provision for the convenience of all the slaugh- 
tering for the entire city. The butcher then is still permitted 
to slaughter, to prepare, and to sell his own meats; but he is 
required to slaughter at a specified place and to pay a reason- 
able compensation for the use of the accommodations fur- 
nished him at that place. 

The wisdom of the monopoly granted by the legislature 
may be open to question, but it is difficult to see a justification 
for the assertion that the butchers are deprived of the right 
to labor in their occupation, or the people of their daily ser- 


540 COMMON LEGAL PRINCIPLES 


vice in preparing food, or how this statute, with the duties and 
guards imposed upon the company, can be said to destroy the 
business of the butcher, or seriously interfere with its pursuit. 

The power here exercised by the legislature of Louisiana 
is, in its essential nature, one which has been, up to the pres- 
ent period in the constitutional history of this country, always 
conceded to belong to the States, however it may now be 
questioned in some of its details. 

“Unwholesome trades, slaughter-houses, operations offen- 
sive to the senses, the deposit of powder, the application of 
steam-power to propel cars, the building with combustible 
materials, and the burial of the dead, may all,” says Chan- 
cellor Kent, “be interdicted by law, in the midst of dense 
masses of population, on the general and rational principle, 
that every person ought so to use his property as not to injure 
his neighbors; and that private interests must be made sub- 
servient to the general interests of the community.” This is 
called the police power; and it is declared by Chief Justice 
Shaw that it is much easier to perceive and realize the ex- 
istence and sources of it than to mark its boundaries, or pre- 
scribe limits to its exercise. 

This power is, and must be from its very nature, incapable 
of any very exact definition or limitation. Upon it depends the 
security of social order, the life and health of the citizen, the 
comfort of an existence in a thickly populated community, 
the enjoyment of private and social life, and the beneficial 
use of property. “It extends,” says another eminent judge, 
“to the protection of the lives, limbs, health, comfort, and 
quiet of all persons, and the protection of all property within 
the State; . . . and persons and property are subjected to all 
kinds of restraints and burdens in order to secure the general 
comfort, health, and prosperity of the State. Of the perfect 
right of the legislature to do this no question ever was, or, 
upon acknowledged general principles, ever can be made, so 
far as natural persons are concerned.” 
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The regulation of the place and manner of conducting the 
slaughtering of animals, and the business of butchering 
within a city, and the inspection of the animals to be killed 
for meat, and of the meat afterwards, are among the most 
necessary and frequent exercises of this power. It is not, 
therefore, needed that we should seek for a comprehensive 
definition, but rather look for the proper source of its exer- 
cise. 

In Gibbons v. Ogden, 9 Wheat. 203, Chief Justice Mar- 
shall, speaking of inspection laws passed by the States, says: 
“They form a portion of that immense mass of legislation 
which controls everything within the territory of a State not 
surrendered to the General Government—all which can be 
most advantageously administered by the States themselves. 
Inspection laws, quarantine laws, health laws of every de- 
scription, as well as laws for regulating the internal com- 
merce of a State, and those which respect turnpike roads, fer- 
ries, &c., are component parts. No direct general power over 
these objects is granted to Congress; and consequently they 
remain subject to State legislation.” 

The exclusive authority of State legislation over this sub- 
ject is strikingly illustrated in the case of the City of New 
York v. Miln, 11 Peters, 102. In that case the defendant was 
prosecuted for failing to comply with a statute of New York 
which required of every master of a vessel arriving from a 
foreign port, in that of New York City, to report the names 
of all his passengers, with certain particulars of their age, 
occupation, last place of settlement, and place of their birth. 
It was argued that this act was an invasion of the exclusive 
right of Congress to regulate commerce. And it cannot be 
denied that such a statute operated at least indirectly upon 
the commercial intercourse between the citizens of the United 
States and of foreign countries. But notwithstanding this it 
was held to be an exercise of the police power properly within 
the control of the State, and unaffected by the clause of the 
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Constitution which conferred on Congress the right to regu- 
late commerce. 

To the same purpose are the recent cases of The ‘License 
Tax, 5 Wallace 471, and United States v. De Witt, 9 Wal- 
lace, 41. In the latter case an act of Congress which undertook 
as a part of the internal revenue laws to make it a misde- 
meanor to mix for sale naphtha and illuminating oils, or to 
sell oil of petroleum inflammable at less than a prescribed 
temperature, was held to be void, because as a police regula- 
tion the power to make such a law belonged to the States, and 
did not belong to Congress. 

It cannot be denied that the statute under consideration is 
aptly framed to remove from the more densely populated part 
of the city, the noxious slaughter-houses, and large and offen- 
sive collections of animals necessarily incident to the slaugh- 
tering business of a large city, and to locate them where the 
convenience, health, and comfort of the people require they 
shall be located. And it must be conceded that the means 
adopted by the act for this purpose are appropriate, are 
stringent, and effectual. But it is said that in creating a cor- 
poration for this purpose, and conferring upon it exclusive 
privileges—privileges which it is said constitute a monopoly— 
the legislature has exceeded its power. If this statute had im- 
posed on the city of New Orleans precisely the same duties, 
accompanied by the same privileges, which it has on the 
corporation which it created, it is believed that no question 
would have been raised as to its constitutionality. In that case 
the effect on the butchers in pursuit of their occupation and on 
the public would have been the same as it is now. Why cannot 
the legislature confer the same powers on another corporation, 
created for a lawful and useful public object, that it can on 
the municipal corporation already existing? That wherever a 
legislature has the right to accomplish a certain result, and 
that result is best attained by means of a corporation, it has 
the right to create such a corporation, and to endow it with the 
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powers necessary to effect the desired and lawful purpose, 
seems hardly to admit of debate. The proposition is ably dis- 
cussed and affirmed in the case of McCulloch v. The State of 
Maryland, 4 Wheaton, 316, in relation to the power of Con- 
gress to organize the Bank of the United States to aid in the 
fiscal operations of the government. 

It can readily be seen that the interested vigilance of the 
corporation created by the Louisiana legislature will be more 
efficient in enforcing the limitation prescribed for the stock- 
landing and slaughtering business for the good of the city 
than the ordinary efforts of the officers of the law. 

Unless, therefore, it can be maintained that the exclusive 
privilege granted by this charter to the corporation, is beyond 
the power of the legislature of Louisiana, there can be no 
just exception to the validity of the statute. And in this respect 
we are not able to see that these privileges are especially 
odious or objectionable. The duty imposed as a consideration 
for the privileges is well defined, and its enforcement well 
guarded. The prices or charges to be made by the company are 
limited by the statute, and we are not advised that they are on 
the whole exorbitant or unjust. 

The proposition is, therefore, reduced to these terms: Can 
any exclusive privileges be granted to any of its citizens, or 
to a corporation, by the legislature of a State? 

The eminent and learned counsel who has twice argued the 
negative of this question, has displayed a research into the 
history of monopolies in England, and the European conti- 
nent, only equalled by the eloquence with which they are de- 
nounced. 

But it is to be observed, that all such references are to 
monopolies established by the monarch in derogation of the 
tights of his subjects, or arise out of transactions in which 
the people were unrepresented, and their interests uncared for. 
The great Case of Monopolies, reported by Coke, and so fully 
stated in the brief, was undoubtedly a contest of the Commons 
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against the monarch. The decision is based upon the ground 
that it was against common law, and the argument was aimed 
at the unlawful assumption of power by the crown; for who 
ever doubted the authority of Parliament to change or modify 
the common law? The discussion in the House of Commons 
cited from Macaulay clearly establishes that the contest was 
between the crown, and the people represented in Parlia- 
ment. 

But we think it may be safely affirmed, that the Parlia- 
ment of Great Britain, representing the people in their legis- 
lative functions, and the legislative bodies of this country, 
have from time immemorial to the present day, continued to 
grant to persons and corporations exclusive privileges—privi- 
leges denied to other citizens—privileges which come within 
any just definition of the word monopoly, as much as those 
now under consideration; and that the power to do this has 
never been questioned or denied. Nor can it be truthfully de- 
nied, that some of the most useful and beneficial enterprises 
set on foot for the general good, have been made successful 
by means of these exclusive rights, and could only have been 
conducted to success in that way. 

It may, therefore, be considered as established, that the au- 
thority of the legislature of Louisiana to pass the present 
statute is ample, unless some restraint in the exercise of 
that power be found in the constitution of that State or 
in the amendments to the Constitution of the United States, 
adopted since the date of the decisions we have already 
cited. 

If any such restraint is supposed to exist in the constitution 
of the State, the Supreme Court of Louisiana having neces- 
sarily passed on that question, it would not be open to review 
in this court. 

The plaintiffs in error accepting this issue, allege that the 
statute is a violation of the Constitution of the United States 
in these several particulars: 
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That it creates an involuntary servitude forbidden by the 
13th Article of Amendment; 

That it abridges the privileges and immunities of citizens 
of the United States; 

That it denies to the plaintiffs the equal protection of the 
laws; and, 

That it deprives them of their property without due process 
of law; contrary to the provisions of the first section of the 
14th Article of Amendment. 

This court is thus called upon for the first time to give con- 
struction to these articles. 

We do not conceal from ourselves the great responsibility 
which this duty devolves upon us. No questions so far-reach- 
ing and pervading in their consequences, so profoundly inter- 
esting to the people of this country, and so important in their 
bearing upon the relations of the United States, and of the 
several States to each other and to the citizens of the States 
and of the United States, have been before this court during 
the official life of any of its present members. We have given 
every opportunity for a full hearing at the bar; we have dis- 
cussed it freely and compared views among ourselves; we 
have taken ample time for careful deliberation, and we now 
propose to announce the judgments which we have formed in 
the construction of those articles, so far as we have found 
them necessary to the decision of the cases before us, and be- 
yond that we have neither the inclination nor the right to go. 

Twelve Articles of Amendment were added to the Federal 
Constitution soon after the original organization of the gov- 
ernment under it in 1789. Of these all but the last were 
adopted so soon afterwards as to justify the statement that 
they were practically contemporaneous with the adoption of 
the original; and the twelfth, adopted in eighteen hundred 
and three, was so nearly so as to have become, like all the 
others, historical and of another age. But within the last eight 
years three other Articles of Amendment of vast importance 
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have been added by the voice of the people to that now ven- 
erable instrument. 

The most cursory glance at these articles discloses a unity 
of purpose, when taken in connection with the history of the 
times, which cannot fail to have an important bearing on any 
question of doubt concerning their true meaning. Nor can 
such doubts, when any reasonably exist, be safely and ration- 
ally solved without a reference to that history; for in it is 
found the occasion and the necessity for recurring again to the 
great source of power in this country, the people of the States, 
for additional guarantees of human rights; additional powers 
to the Federal government; additional restraints upon those 
of the States. Fortunately that history is fresh within the 
memory of us all, and its leading features, as they bear upon 
the matter before us, free from doubt. 

The institution of African slavery, as it existed in about 
half the States of the Union, and the contests pervading the 
public mind for many years, between those who desired its 
curtailment and ultimate extinction and those who desired 
additional safeguards for its security and perpetuation, cul- 
minated in the effort, on the part of most of the States in 
which slavery existed, to separate from the Federal govern- 
ment, and to resist its authority. This constituted the War of 
the Rebellion, and whatever auxiliary causes may have con- 
tributed to bring about this war, undoubtedly the overshad- 
owing and efficient cause was African slavery. 

In that struggle slavery, as a legalized social relation, per- 
ished. It perished as a necessity of the bitterness and force of 
the conflict. When the armies of freedom found themselves 
upon the soil of slavery they could do nothing less than free 
the poor victims whose enforced servitude was the foundation 
of the quarrel. And when hard pressed in the contest these 
men (for they proved themselves men in that terrible crisis) 
offered their services and were accepted by thousands to aid 
in suppressing the unlawful rebellion, slavery was at an 
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end wherever the Federal government succeeded in that pur- 
pose. The proclamation of President Lincoln expressed an 
accomplished fact as to a large portion of the insurrectionary 
districts, when he declared slavery abolished in them all. But 
the war being over, those who had succeeded in reestablish- 
ing the authority of the Federal government were not con- 
tent to permit this great act of emancipation to rest on the 
actual results of the contest or the proclamation of the Execu- 
tive, both of which might have been questioned in after 
times, and they determined to place this main and most 
valuable result in the Constitution of the restored Union as 
one of its fundamental articles. Hence the 13th Article of 
Amendment of that instrument. Its two short sections seem 
hardly to admit of construction, so vigorous is their expres- 
sion and so appropriate to the purpose we have indicated. 

“J. Neither slavery nor involuntary servitude, except as 
a punishment for crime, whereof the party shall have been 
duly convicted, shall exist within the United States or any 
place subject to their jurisdiction. 

“2. Congress shall have power to enforce this article by 
appropriate legislation.” 

To withdraw the mind from the contemplation of this 
grand yet simple declaration of the personal freedom of all 
the human race within the jurisdiction of this government— 
a declaration designed to establish the freedom of four 
millions of slaves—and with a microscopic search endeavor 
to find in it a reference to servitudes, which may have been 
attached to property in certain localities, requires an effort, 
to say the least of it. 

That a personal servitude was meant is proved by the 
use of the word “involuntary,” which can only apply to 
human beings. The exception of servitude as a punishment 
for crime gives an idea of the class of servitude that is 
meant. The word servitude is of larger meaning than slavery, 
as the latter is popularly understood in this country, and 
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the obvious purpose was to forbid all shades and conditions 
of African slavery. It was very well understood that in the 
form of apprenticeship for long terms, as it had been prac- 
tised in the West India Islands, on the abolition of slavery 
by the English government, or by reducing the slaves to 
the condition of serfs attached to the plantation, the pur- 
poses of the article might have been evaded, if only the word 
slavery had been used. The case of the apprentice slave, held 
under a law of Maryland, liberated by Chief Justice Chase, 
on a writ of habeas corpus under this article, illustrates this 
course of observation. And it is all that we deem necessary 
to say on the application of that article to the statute of 
Louisiana, now under consideration. 

The process of restoring to their proper relations with 
the Federal government and with the other States those which 
had sided with the rebellion, undertaken under the procla- 
mation of President Johnson in 1865, and before the assem- 
bling of Congress, developed the fact that, notwithstanding 
the formal recognition by those States of the abolition of 
slavery, the condition of the slave race would, without fur- 
ther protection of the Federal government, be almost as 
bad as it was before. Among the first acts of legislation 
adopted by several of the States in the legislative bodies 
which claimed to be in their normal relations with the Fed- 
eral government, were laws which imposed upon the colored 
race onerous disabilities and burdens, and curtailed their 
rights in the pursuit of life, liberty, and property to such 
an extent that their freedom was of little value, while they 
had lost the protection which they had received from their 
former owners from motives both of interest and humanity. 

They were in some States forbidden to appear in the towns 
in any other character than menial servants. They were re- 
quired to reside on and cultivate the soil without the right 
to purchase or own it. They were excluded from many occu- 
pations of gain, and were not permitted to give testimony 
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in the courts in any case where a white man was a party. 
It was said that their lives were at the mercy of bad men, 
either because the laws for their protection were insufficient 
or were not enforced. 

These circumstances, whatever of falsehood or misconcep- 
tion may have been mingled with their presentation, forced 
upon the statesmen who had conducted the Federal govern- 
ment in safety through the crisis of the rebellion, and who 
supposed that by the 13th Article of Amendment they had 
secured the result of their labors, the conviction that some- 
thing more was necessary in the way of constitutional pro- 
tection to the unfortunate race who had suffered so much. 
They accordingly passed through Congress the proposition 
for the 14th Amendment, and they declined to treat as re- 
stored to their full participation in the government of the 
Union the States which had been in insurrection, until they 
ratified that article by a formal vote of their legislative 
bodies. 

Before we proceed to examine more critically the provisions 
of this amendment, on which the plaintiffs in error rely, let 
us complete and dismiss the history of the recent amend- 
ments, as that history relates to the general purpose which 
pervades them all. A few years’ experience satisfied the 
thoughtful men who had been the authors of the other two 
amendments that, notwithstanding the restraints of those 
articles on the States, and the laws passed under the addi- 
tional powers granted to Congress, these were inadequate 
for the protection of life, liberty, and property, without which 
freedom to the slave was no boon. They were in all those 
States denied the right of suffrage. The laws were adminis- 
tered by the white man alone. It was urged that a race of 
men distinctively marked as was the negro, living in the 
midst of another and dominant race, could never be fully 
secured in their person and their property without the right 
of suffrage. 
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Hence the 15th Amendment, which declares that “the right 
of a citizen of the United States to vote shall not be de- 
nied or abridged by any State on account of race, color, 
or previous condition of servitude.” The negro having, by 
the 14th Amendment, been declared to be a citizen of the 
United States, is thus made a voter in every State of the 
Union. 

We repeat, then, in the light of this recapitulation of 
events, almost too recent to be called history, but which 
are familiar to us all; and on the most casual examination 
of the language of these amendments, no one can fail to be 
impressed with the one pervading purpose found in them 
all, lying at the foundation of each, and without which none 
of them would have been even suggested; we mean the free- 
dom of the slave race, the security and firm establishment 
of that freedom, and the protection of the newly-made free- 
man and citizen from the oppressions of those who had for- 
merly exercised unlimited dominion over him. It is true that 
only the 15th Amendment, in terms, mentions the negro by 
speaking of his color and his slavery. But it is just as true 
that each of the other Articles was addressed to the griev- 
ances of that race, and designed to remedy them as the 
Fifteenth. 

We do not say that no one else but the negro can share 
in this protection. Both the language and spirit of these 
Articles are to have their fair and just weight in any ques- 
tion of construction. Undoubtedly while negro slavery alone 
was in the mind of the Congress which proposed the 13th 
Article, it forbids any other kind of slavery, now or hereafter. 
If Mexican peonage or the Chinese coolie labor system shall 
develop slavery of the Mexican or Chinese race within our 
territory, this Amendment may safely be trusted to make 
it void. And so if other rights are assailed by the States 
which properly and necessarily fall within the protection of 
these articles, that protection will apply, though the party 
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interested may not be of African descent. But what we do 
say, and what we wish to be understood is, that in any fair 
and just construction of any section or phrase of these 
Amendments, it is necessary to look to the purpose which 
we have said was the pervading spirit of them all, the evil 
which they were designed to remedy, and the process of 
continued addition to the Constitution, until that purpose 
was supposed to be accomplished, as far as constitutional law 
can accomplish it. 

The first section of the 14th Article, to which our attention 
is more specially invited, opens with a definition of citizenship 
—not only citizenship of the United States, but citizenship 
of the States. No such definition was previously found in the 
Constitution, nor had any attempt been made to define it 
by act of Congress. It had been the occasion of much dis- 
cussion in the courts, by the executive departments, and in 
the public journals. It had been said by eminent judges 
that no man was a citizen of the United States, except as 
he was a citizen of one of the States composing the Union. 
Those, therefore, who had been born and resided always 
in the District of Columbia or in the Territories, though 
within the United States, were not citizens. Whether this 
proposition was sound or not had never been judicially de- 
cided. But it had been held by this court, in the celebrated 
Dred Scott case, only a few years before the outbreak of 
the Civil War, that a man of African descent, whether a 
slave or not, was not and could not be a citizen of a State 
of the United States. This decision, while it met the con- 
demnation of some of the ablest statesmen and constitutional 
lawyers of the country, had never been overruled; and if it 
was to be accepted as a constitutional limitation of the right 
of citizenship, then all the negro race who had recently been 
made freemen, were still, not only not citizens, but were inca- 
pable of becoming so by anything short of an amendment 
to the Constitution. 


sae COMMON LEGAL PRINCIPLES 


To remove this difficulty primarily, and to establish a 
clear and comprehensive definition of citizenship which 
should declare what should constitute citizenship of the 
United States, and also citizenship of a State, the first clause 
of the first section was framed. 

“All persons born or naturalized in the United States, 
and subject to the jurisdiction thereof, are citizens of the 
United States and of the State wherein they reside.” 

The first observation we have to make on this clause is, 
that it puts at rest both the questions which we stated to 
have been the subject of differences of opinion. It declares 
that persons may be citizens of the United States without 
regard to their citizenship of a particular State, and it over- 
turns the Dred Scott decision by making a// persons born 
within the United States and subject to its jurisdiction citi- 
zens of the United States. That its main purpose was to 
establish the citizenship of the negro can admit of no doubt. 
The phrase, “subject to its jurisdiction” was intended to 
exclude from its operation children of ministers, consuls, and 
citizens or subjects of foreign States born within the United 
States. 

The next observation is more important in view of the 
arguments of counsel in the present case. It is, that the dis- 
tinction between citizenship of the United States and citi- 
zenship of a State is clearly recognized and established. Not 
only may a man be a citizen of the United States without 
being a citizen of a State, but an important element is neces- 
sary to convert the former into the latter. He must reside 
within the State to make him a citizen of it, but it is only 
necessary that he should be born or naturalized in the United 
States to be a citizen of the Union. 

It is quite clear, then, that there is a citizenship of the 
United States, and a citizenship of a State, which are dis- 
tinct from each other, and which depend upon different char- 
acteristics or circumstances in the individual. 
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We think this distinction and its explicit recognition in 
this amendment of great weight in this argument, because the 
next paragraph of this same section, which is the one mainly 
relied on by the plaintiffs in error, speaks only of privileges 
and immunities of citizens of the United States, and does 
not speak of those of citizens of the several States. The 
argument, however, in favor of the plaintiffs rests wholly 
on the assumption that the citizenship is the same, and the 
privileges and immunities guaranteed by the clause are the 
same. 

The language is, “No State shall make or enforce any 
law which shall abridge the privileges or immunities of citi- 
zens of the United States.” It is a little remarkable, if this 
clause was intended as a protection to the citizen of a State 
against the legislative power of his own State, that the word 
citizen of the State should be left out when it is so carefully 
used, and used in contradistinction to citizens of the United 
States, in the very sentence which precedes it. It is too clear 
for argument that the change in phraseology was adopted 
understandingly and with a purpose. 

Of the privileges and immunities of the citizen of the 
United States, and of the privileges and immunities of the 
citizen of the State, and what they respectively are, we will 
presently consider; but we wish to state here that it is only 
the former which are placed by this clause under the pro- 
tection of the Federal Constitution, and that the latter, what- 
ever they may be, are not intended to have any additional 
protection by this paragraph of the amendment. 

If, then, there is a difference between the privileges and 
immunities belonging to a citizen of the United States as 
such, and those belonging to the citizen of the State as such, 
the latter must rest for their security and protection where 
they have heretofore rested; for they are not embraced by 
this paragraph of the amendment. 

The first occurrence of the words “privileges and immu- 
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nities” in our constitutional history is to be found in the 
Fourth of the Articles of the old Confederation. 

It declares “that the better to secure and perpetuate mutual 
friendship and intercourse among the people of the different 
States in this Union, the free inhabitants of each of these 
States, paupers, vagabonds, and fugitives from justice ex- 
cepted, shall be entitled to all the privileges and immunities 
of free citizens in the several States; and the people of 
each State shall have free ingress and regress to and from 
any other State, and shall enjoy therein all the privileges 
of trade and commerce, subject to the same duties, imposi- 
tions, and restrictions as the inhabitants thereof respectively.” 

In the Constitution of the United States, which super- 
seded the Articles of Confederation, the corresponding pro- 
vision is found in section two of the Fourth Article, in the 
following words: “The citizens of each State shall be en- 
titled to all the privileges and immunities of citizens of the 
several States.” 

There can be but little question that the purpose of both 
these provisions is the same, and that the privileges and im- 
munities intended are the same in each. In the Articles of 
the Confederation we have some of these specifically men- 
tioned, and enough perhaps to give some general idea of 
the class of civil rights meant by the phrase. 

Fortunately we are not without judicial construction of 
this clause of the Constitution. The first and the leading case 
on the subject is that of Corfield v. Coryell, 4 Washington’s 
C. C., 371, decided by Mr. ‘Justice Washington in the Cir- 
cuit Court for the District of Pennsylvania in 1823. 

“The inquiry,” he says, “is, what are the privileges and 
immunities of citizens of the several States? We feel no 
hesitation in confining these expressions to those privileges 
and immunities which are fundamental; which belong of 
right to the citizens of all free governments, and which have 
at all times been enjoyed by citizens of the several States 
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which compose this Union, from the time of their becoming 
free, independent, and sovereign. What these fundamental 
principles are, it would be more tedious than difficult to 
enumerate. They may all, however, be comprehended under 
the following general heads: protection by the government, 
with the right to acquire and possess property of every kind, 
and to pursue and obtain happiness and safety, subject, never- 
theless, to such restraints as the government may prescribe 
for the general good of the whole.” 

This definition of the privileges and immunities of citi- 
zens of the States is adopted in the main by this court in 
the recent case of Ward v. The State of Maryland, 12 Wal- 
lace 430, while it declines to undertake an authoritative defi- 
nition beyond what was necessary to that decision. The de- 
scription, when taken to include others not named, but which 
are of the same general character, embraces nearly every civil 
right for the establishment and protection of which organized 
government is instituted. They are, in the language of Judge 
Washington, those rights which are fundamental. Through- 
out his opinion, they are spoken of as rights belonging to 
the individual as a citizen of a State. They are so spoken 
of in the constitutional provision which he was construing. 
And they have always been held to be the class of rights 
which the State governments were created to establish and 
secure. 

In the case of Paul v. Virginia, 8 Wallace 180, the court, 
in expounding this clause of the Constitution, says that “the 
privileges and immunities secured to citizens of each State 
in the several States, by the provision in question, are those 
privileges and immunities which are common to the citizens 
in the latter States under their constitution and laws by 
virtue of their being citizens.” 

The constitutional provision there alluded to did not create 
those rights, which it called privileges and immunities of 
citizens of the States. It threw around them in that clause no 
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security for the citizen of the State in which they were claimed 
or exercised. Nor did it profess to control the power of the 
State governments over the rights of its own citizens. 

Its sole purpose was to declare to the several States, that 
whatever those rights, as you grant or establish them to your 
own citizens, or as you limit or qualify, or impose restric- 
tions on their exercise, the same, neither more nor less, shall 
be the measure of the rights of citizens of other States within 
your jurisdiction. 

It would be the vainest show of learning to attempt to 
prove by citations of authority, that up to the adoption of 
the recent amendments, no claim or pretense was set up that 
those rights depended on the Federal government for their 
existence or protection, beyond the very few express limita- 
tions which the Federal Constitution imposed upon the States 
—such, for instance, as the prohibition against ex post facto 
laws, bills of attainder, and laws impairing the obligation 
of contracts. But with the exception of these and a few 
other restrictions, the entire domain of the privileges and 
immunities of citizens of the States, as above defined, lay 
within the constitutional and legislative power of the States, 
and without that of the Federal government. Was it the pur- 
pose of the 14th Amendment, by the simple declaration that 
no State should make or enforce any law which shall abridge 
the privileges and immunities of citizens of the United States, 
to transfer the security and protection of all the civil rights 
which we have mentioned, from the States to the Federal 
government? And where it is declared that Congress shall 
have the power to enforce that article, was it intended to 
bring within the power of Congress the entire domain of 
civil rights heretofore belonging exclusively to the States? 

All this and more must follow, if the proposition of the 
plaintiffs in error be sound. For not only are these rights 
subject to the control of Congress whenever in its discretion 
any of them are supposed to be abridged by State legislation, 
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but that body may also pass laws in advance, limiting and 
restricting the exercise of legislative power by the States, 
in their most ordinary and usual functions, as in its judg- 
ment it may think proper on all such subjects. And still fur- 
ther, such a construction followed by the reversal of the 
judgments of the Supreme Court of Louisiana in these cases, 
would constitute this court a perpetual censor upon all legis- 
lation of the States, on the civil rights of their own citizens, 
with authority to nullify such as it did not approve as con- 
sistent with those rights, as they existed at the time of the 
adoption of this amendment. The argument we admit is not 
always the most conclusive which is drawn from the conse- 
quences urged against the adoption of a particular construc- 
tion of an instrument. But when, as in the case before us, 
these consequences are so serious, so far reaching and per- 
vading, so great a departure from the structure and spirit of 
our institutions; when the effect is to fetter and degrade the 
State governments by subjecting them to the control of Con- 
gress, in the exercise of powers heretofore universally con- 
ceded to them of the most ordinary and fundamental char- 
acter; when in fact it radically changes the whole theory of 
the relations of the State and Federal governments to each 
other and of both these governments to the people; the argu- 
ment has a force that is irresistible, in the absence of language 
which expresses such a purpose too clearly to admit of doubt. 

We are convinced that no such results were intended by 
the Congress which proposed these amendments, nor by the 
legislatures of the States which ratified them. 

Having shown that the privileges and immunities relied 
on in the argument are those which belong to citizens of 
the States as such, and that they are left to the State gov- 
ernments for security and protection, and not by this article 
placed under the special care of the Federal government, 
we may hold ourselves excused from defining the privileges 
and immunities of citizens of the United States which no 
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State can abridge, until some case involving those privileges 
may make it necessary to do so. 

But lest it should be said that no such privileges and im- 
munities are to be found if those we have been considering 
are excluded, we venture to suggest some which owe their 
existence to the Federal government, its National character, 
its Constitution, or its laws. 

One of these is well described in the case of Crandall v. 
Nevada, 6 Wallace, 36. It is said to be the right of the 
citizen of this great country, protected by implied guaran- 
tees of its Constitution, “to come to the seat of government 
to assert any claim he may have upon that government, to 
transact any business he may have with it, to seek its pro- 
tection, to share its offices, to engage in administering its 
functions. He has the right of free access to its seaports, 
through which all operations of foreign commerce are con- 
ducted, to the subtreasuries, land-offices, and courts of justice 
in the several States.”” And quoting from the language of 
Chief Justice Taney in another case, it is said “that for all 
the great purposes for which the Federal government was 
established, we are one people, with one common country, 
we are all citizens of the United States’; and it is, as such 
citizens, that their rights are supported in this court in Cran- 
dall v. Nevada. 

Another privilege of a citizen of the United States is to 
demand the care and protection of the Federal government 
over his life, liberty, and property when on the high seas 
or within the jurisdiction of a foreign government. Of this 
there can be no doubt, nor that the right depends upon his 
character as a citizen of the United States. The right to 
peaceably assemble and petition for redress of grievances, 
the privilege of the writ of habeas corpus, are rights of the 
citizen guaranteed by the Federal Constitution. The right 
to use the navigable waters of the United States, however 
they may penetrate the territory of the several States, all 


ILLUSTRATIVE CASES 559 


rights secured to our citizens by treaties with foreign nations, 
are dependent upon citizenship of the United States, and not 
citizenship of a State. One of these privileges is conferred 
by the very article under consideration. It is that a citizen 
of the United States can, of his own volition, become a 
citizen of any State of the Union by a bona fide residence 
therein, with the same rights as other citizens of that State. 
To these may be added the rights secured by the 13th and 
15th Articles of Amendment, and by the other clause of 
the 14th, next to be considered. 

But it is useless to pursue this branch of the inquiry, since 
we are of opinion that the rights claimed by these plaintiffs 
in error, if they have any existence, are not privileges and 
immunities of citizens of the United States within the mean- 
ing of the clause of the 14th Amendment under considera- 
tion. 

“All persons born or naturalized in the United States, and 
subject to the jurisdiction thereof, are citizens of the United 
States and of the State wherein they reside. No State shall 
make or enforce any law which shall abridge the privileges 
or immunities of citizens of the United States; nor shall any 
State deprive any person of life, liberty, or property with- 
out due process of law, nor deny to any person within its 
jurisdiction the equal protection of its laws.” 

The argument has not been much pressed in these cases 
that the defendant’s charter deprives the plaintiffs of their 
property without due process of law, or that it denies to 
them the equal protection of the law. The first of these para- 
graphs has been in the Constitution since the adoption of 
the Fifth Amendment, as a restraint upon the Federal power. 
It is also to be found in some form of expression in the con- 
stitutions of nearly all the States, as a restraint upon the 
power of the States. This law, then, has practically been 
the same as it now is during the existence of the government, 
except so far as the present amendment may place the re- 
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straining power over the States in this matter in the hands 
of the Federal government. 

We are not without judicial interpretation, therefore, both 
State and National, of the meaning of this clause. And it is 
sufficient to say that under no construction of that provision 
that we have ever seen, or any that we deem admissible, can 
the restraint imposed by the State of Louisiana upon the 
exercise of their trade by the butchers of New Orleans be 
held to be a deprivation of property within the meaning of 
that provision. 

“Nor shall any State deny to any person within its juris- 
diction the equal protection of the laws.” 

In the light of the history of these amendments, and the 
pervading purpose of them, which we have already discussed, 
it is not difficult to give a meaning to this clause. The exist- 
ence of laws in the States where the newly emancipated 
negroes resided, which discriminated with gross injustice 
and hardship against them as a class, was the evil to 
be remedied by this clause, and by it such laws are 
forbidden. 

If, however, the States did not conform their laws to 
its requirements, then by the fifth section of the Article of 
Amendment Congress was authorized to enforce it by suit- 
able legislation. We doubt very much whether any action 
of a State not directed by way of discrimination against the 
negroes as a class, or on account of their race, will ever be 
held to come within the purview of this provision. It is so 
clearly a provision for that race and that emergency, that 
a strong case would be necessary for its application to any 
other. But as it is a State that is to be dealt with, and not 
alone the validity of its laws, we may safely leave that 
matter until Congress shall have exercised its power, or some 
case of State oppression, by denial of equal justice in its 
courts, shall have claimed a decision at our hands. We find 
no such case in the one before us, and do not deem it neces- 
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sary to go over the argument again, as it may have relation 
to this particular clause of the amendment. 

In the early history of the organization of the government, 
its statesmen seem to have divided on the line which should 
separate the powers of the National government from those 
of the State governments, and though this line has never 
been very well defined in public opinion, such a division 
has continued from that day to this. 

The adoption of the first eleven Amendments to the Con- 
stitution so soon after the original instrument was accepted, 
shows a prevailing sense of danger at that time from the 
Federal power. And it cannot be denied that such a jealousy 
continued to exist with many patriotic men until the breaking 
out of the late Civil War. It was then discovered that the 
true danger to the perpetuity of the Union was in the ca- 
pacity of the State organizations to combine and concentrate 
all the powers of the State, and of contiguous States, for a 
determined resistance to the General Government. 

Unquestionably this has given great force to the argument, 
and added largely to the number of those who believe in the 
necessity of a strong National government. 

But, however pervading this sentiment, and however it 
may have contributed to the adoption of the amendments 
we have been considering, we do not see in those amendments 
any purpose to destroy the main features of the general sys- 
tem. Under the pressure of all the excited feeling growing 
out of the war, our statesmen have still believed that the 
existence of the States with powers for domestic and local 
government, including the regulation of civil rights—the 
rights of person and of property—was essential to the perfect 
working of our complex form of government, though they 
have thought proper to impose additional limitations on the 
States, and to confer additional power on that of the Nation. 

But whatever fluctuations may be seen in the history of 
public opinion on this subject during the period of our na- 
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tional existence, we think it will be found that this court, 
so far as its functions required, has always held with a steady 
and even hand the balance between State and Federal power, 
and we trust that such may continue to be the history of its 
relation to that subject so long as it shall have duties to per- 
form which demand of it a construction of the Constitution, 
er of any of its parts. 

The judgments of the Supreme Court of Louisiana in these 
cases are 

AFFIRMED. 
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THE ATTORNEY GENERAL OF MASSACHUSETTS 
v. NATHAN A. TUFTS 


REPORTED 1N 239 Mass. 458, Ocroser 1, 1921 


Opinion RENDERED BY THE SUPREME Court oF Massa- 
CHUSETTS 


RUGG, C. J. This information brought by the Attorney 
General for the removal of the respondent from the office 
of district attorney for the northern district is now ripe for 
final decision upon its merits both of law and of fact. A 
majority of the justices have sat for twenty-four days to 
hear evidence and arguments. The statute under which the 
proceeding is brought already has been held to be constitu- 
tional. Its material words are quoted again: “A majority of 
the justices (of the Supreme Judicial Court) . . . if suffi- 
cient cause is shown therefor and it appears that the public 
good so requires, may, upon a bill, petition or other process, 
upon a summary hearing or otherwise remove a . . . district 
attorney.” G. L. c. 211, Sec. 4. A precise and detailed de- 
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scription of the acts which constitute ground for removal 
is not attempted in the statute. Words of general import 
and broad scope are used, “Sufficient cause” must be shown 
and the “public good” must require before there can be re- 
moval. These are terms of wide signification. It is not neces- 
sary for the court in the case at bar to undertake to limit 
by definition that which the Legislature has seen fit to state 
only in ample outline. A few principles are sufficient for the 
determination of the present issues. 

The powers of a district attorney under our laws are very 
extensive. They affect to a high degree the liberty of the 
individual, the good order of society, and the safety of the 
community. His natural influence with the grand jury, and 
the confidence commonly reposed in his recommendations by 
judges, afford to the unscrupulous, the weak or the wicked 
incumbent of the office vast opportunity to oppress the inno- 
cent and to shield the guilty, to trouble his enemies and to 
protect his friends, and to make the interest of the public 
subservient to his personal desires, his individual ambitions 
and his private advantage. The authority vested in him by 
law to refuse on his own judgment alone to prosecute a com- 
plaint or indictment enables him to end any criminal pro- 
ceeding without appeal and without approval of another 
official. Powers so great impose responsibilities correspond- 
ingly grave. They demand character incorruptible, reputa- 
tion unsullied, a high standard of professional ethics, and 
sound judgment of no mean order. Profound learning and 
unusual intellectual acumen, although eminently desirable, 
are less essential. A district attorney cannot treat that office 
as his selfish affair. It is a public trust. The office is not pri- 
vate property, but is to be held and administered wholly in 
the interests of the people at large and with an eye single 
to their welfare. 

The removal of a district attorney is a drastic act. It strips 
the individual of the enjoyment of a position of distinction 
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to which he has been regularly selected. It deprives the people 
of the services of one whom they have chosen. The power 
of removal is vested by the statute in the judicial depart- 
ment of government. That circumstance implies from its very 
nature that the cause for removal must be one cognizable by 
courts in the exercise of judicial attributes. Every political, 
social, personal, racial and other consideration is excluded 
from the field of thought. The sole matter for inquiry is the 
public welfare, as affected by the moral, intellectual and pro- 
fessional characteristics and conduct of the man in question. 
Such characteristics and conduct need not be confined to his 
administration of the office, nor to the period of his official 
services. An isolated act of malfeasance outside the present 
term of office having no relation to official duties, not show- 
ing a corrupt or depraved disposition, doubtless would be in- 
sufficient to warrant removal. Misdeeds or lapses for which 
expiation has been made by established uprightness and in- 
tegrity would hardly justify removal. If his character is bad, 
his sense of moral fitness blunted, or in other respects his be- 
havior is offensive to the right minded, so that public confi- 
dence in the purity and impartiality of his official work is 
justly shaken, then sufficient ground for removal is shown. 

Several rulings were made in the course of the trial which 
have a bearing upon main issues. 

Request was made to save exceptions to rulings of the 
court. In a proceeding like the present exceptions cannot be 
entertained. The full court is sitting to hear and decide a 
matter within its exclusive jurisdiction. Its rulings are not 
open to review or revision. It may reserve a point for its own 
future consideration. Its decision upon any matter is final. 

Objection was made to the introduction of evidence con- 
cerning communications made to the respondent in his offi- 
cial capacity on the ground that they are absolutely privi- 
leged and cannot lawfully be disclosed to any person or upon 
any occasion. The rule as to the privilege of such communi- 
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cations, when it is sought by private parties for their own 
interests to make inquiry into them, has no relevancy to a 
proceeding like the present. It is a principle of law founded 
upon sound public policy and arising out of the creation and 
establishment of constitutional government that communica- 
tions made to a district attorney in order to secure the en- 
forcement of law are privileged and confidential in the sense 
that they cannot be revealed at the instance of private parties 
in aid of actions at law. It was said by Mr. Justice Gray in 
Worthington v. Scribner, 109 Mass. 487, at pages 488, 
489: “It is the duty of every citizen to communicate to his 
government any information which he has of the commission 
of an offense against its laws. To encourage him in perform- 
ing this duty without fear of consequences, the law holds 
such information to be among the secrets of state, and leaves 
the question how far and under what circumstances the names 
of the informers and the channel of communication shall be 
suffered to be known, to the absolute discretion of the gov- 
ernment, to be exercised according to its views of what the 
interests of the public require. Courts of justice therefore 
will not compel nor allow the discovery of such information, 
either by the subordinate officer to whom it is given, by the 
informer himself, or by any other person, without the per- 
mission of the government. The evidence is excluded, not for 
the protection of the witness or of the party in the particular 
case, but upon general grounds of public policy, because of 
the confidential nature of such communications.” The same 
principle was declared in Vogel v. Gruaz, 110 U.S. 311, 
316, and In re Quarles & Butler, 158 U. S. 532, 535, 536. 
That principle at this trial was invoked to exclude, amongst 
other communications, conversations between the respondent 
and those who, fearing that they might be accused of crime, 
went to show themselves to him and if possible avert the 
apprehended prosecution. Such a situation is wholly outside 
the scope of the principle. That principle has no application 
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to any situation which arose in the trial of the case at bar. 
This is a proceeding instituted by the Attorney General. See 
Attorney General v. Methuen, 236 Mass. 564. It is brought 
against the respondent pursuant to the extraordinary terms 
of a special statute. That statute authorizes an inquest into 
the respondent’s official rectitude and general qualifications 
to hold an office of great power and responsibility, to the 
end, that, if he be found unfit, the public service may be 
purified by his removal. By strong implication it forbids that 
the respondent be permitted to seek the shelter of a privilege 
established for the protection of the good order of society, in 
order to screen himself from just inquiry into his official con- 
duct. The Commonwealth speaking through the statute has 
waived whatever privilege it might have in order that there 
may be full investigation into the propriety from the stand- 
point of the general welfare of permitting one of its officers 
to continue to conduct its business. 

The informant sought to introduce evidence of recommen- 
dations for the filing of cases or the nolprossing of cases by 
assistants to the district attorney, which if done by the re- 
spondent himself might have been admissible under some one 
of the charges of the information. There are four assistants 
to the District Attorney for the Northern District authorized 
by law. This evidence was excluded because there was no 
allegation in the information that the respondent appointed 
incompetent or corrupt assistants or knowingly retained such 
assistants in office, or that the respondent organized his office 
in such way as to be inefficient or corrupt in its management 
and disposition of cases. In view of the charges in the in- 
formation, mere facts of recommendations for filing of cases 
or the nolprossing of cases by an assistant to the district at- 
torney, unless accompanied by evidence to the effect that 
it was either in general or in particular authorized by the 
respondent, was not competent. The question whether an assis- 
tant district attorney has authority to enter a nolle prosequi, 
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or whether such extraordinary power to annul the action of 
the grand jury and of police, district and municipal courts 
and trial justices can be exercised only by the district attor- 
ney himself, was left open for later argument and decision 
if necessary. It was not again raised and need not be de- 
cided. 

The respondent offered to prove (1) that the bringing of 
this information was inspired by political and personal mo- 
tives and not by regard for the public weal, (2) that by 
opinion evidence conditions relating to the protection of life 
and property in the northern district had been better during 
the administration of the office by the respondent than they 
were before, and (3) that by opinion evidence the respon- 
dent was a faithful and efficient officer. These offers of proof 
were severally excluded. 

The motives which led to the institution and prosecution 
of this proceeding have nothing to do with the guilt or inno- 
cence of the respondent on the charges made. Political rivalry 
or personal animosity cannot make the respondent unfit to 
hold office. He can be harmed only by his own conduct and 
character. 

The opinion of any witnesses, however experienced, that 
life and property are better protected in the Northern District 
since the respondent has held office than before, has no rele- 
vancy upon the question whether he has committed the 
breaches of duty set forth in the information. Many other 
considerations enter into a comparison such as is suggested 
in the offer. The predecessor of the respondent may have 
been worse than he. The police of the several cities and towns, 
over which the respondent has no control, may have become 
more efficient. Waves of crime may have subsided. The sub- 
ject is one which is not susceptible of expert evidence. The 
range of facts is so wide and such a variety of diverse con- 
siderations enter into the problem that it is outside the do- 
main of legal evidence in a proceeding like the present. 
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Evidence from observers that the respondent has appeared 
to be faithful and efficient has no bearing upon the truth of 
the charges here made. The allegations of the information 
are confined to definite matters. That the respondent has prose- 
cuted other cases with due regard to the public interest has 
no tendency to show that he was not derelict as to those 
here in issue. The decision in State v. Marrero, 132 La. 109, 
does not seem to us to support the position of the respondent 
as to the admissibility of evidence of this nature. We are 
clear that the evidence ought not to be received. 

Several paragraphs of the information charge the respon- 
dent with being a party to conspiracies. The familiar and 
classic description given by Chief Justice Shaw in Common- 
wealth v. Hunt, 4 Met. 111, at page 123, is that “a con- 
spiracy must be a combination of two or more persons, by some 
concerted action, to accomplish some criminal or unlawful 
purpose, or to accomplish some purpose, not in itself criminal 
or unlawful, by criminal or unlawful means.”’ Commonwealth 
v. Harris, 232 Mass. 588, 591. The combination for the 
illegal purpose or for the use of illegal means is the essence of 
conspiracy. It is not necessary that all the conspirators join in 
every part of the unlawful transaction. The motives by which 
the several conspirators are actuated may be most diverse. 
The part each is to play, the reward or satisfaction to be 
received by each, and the knowledge possessed by each of 
the scope and details of the affair may be widely at variance. 
For example, a conspiracy to commit arson might be engaged 
in by A solely from desire to observe a conflagration, by B 
from malignant hatred for the owner of the house, by C 
in the hope of obtaining excessive insurance on personal prop- 
erty of his own within the building, and by D for the pittance 
paid him by the others to arrange inflammables and apply 
the match, each being utterly ignorant of the motives of any 
of his associates. Such a combination would plainly be a con- 
spiracy on the part of the four even though two of them 
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could by no possibility receive any financial profit. It is ele- 
mentary that a conspiracy may exist even though the pur- 
poses of the participants or of some of them may not be dis- 
coverable by the means open in the trial of causes. “A 
conspiracy may be proved by circumstantial evidence, and this 
is the usual mode of proving it, since it is not often that 
direct evidence can be had. The acts of different persons 
who are shown to have known each other, or to have been 
in communication with each other, directed towards the ac- 
complishment of the same object, especially if by the same 
means or in the same manner, may be satisfactory proof of a 
conspiracy.”” Commonwealth v. Smith, 163 Mass. 411, 417, 
418. Commonwealth v. Rogers, 181 Mass. 184. Common- 
wealth v. Clancy, 187 Mass. 191, 195. Commonwealth v. 
Riches, 219 Mass. 440, 442. It is not essential to a con- 
spiracy that the parties meet or that they confer and formulate 
their plans. Common purpose may be inferred from concerted 
action converging to a definite end. 

4. The charges in paragraphs 7 to 13 both inclusive of 
the information and in paragraph | of the specifications are, 
summarily stated, that the respondent and William J. Cor- 
coran, formerly District Attorney for the Northern District, 
and Daniel H. Coakley, a member of the bar, and others to 
the informant unknown, formed a conspiracy to extort money 
by threat of indictment, consummated by the extortion of 
$100,000 from the persons against whom the conspiracy was 
contrived. We find upon all the evidence that the material 
facts are these: In the early morning of March 7, 1917, at 
the conclusion of a banquet held on the evening of the pre- 
vious day at a Boston hotel, about fifteen men, among whom 
were four residents of New York engaged in the moving pic- 
ture business and reputed to be possessed of great wealth, went 
to the Mishawum Manor, a house of ill fame in Woburn in 
the Northern District. Arrangements had been made in ad- 
vance for their coming. Prostitutes were there to meet them. 
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An orgy of drink and lust took place. Some of the men did 
not leave until daylight. On May 9, 1917, one Lillian A. 
Kingston, who was also known as Kennedy, the keeper of 
the place, was tried in the local court in Woburn upon two 
complaints, one charging her with keeping a liquor nuisance 
and the other with keeping a house of ill fame during a pe- 
riod which in each instance included the sixth and seventh 
of the preceding March. She was found guilty on both com- 
plaints and sentenced to pay a fine of $100 on the first named 
complaint and to serve a term of imprisonment for six months 
on the latter complaint. She appealed on both complaints. 
She was defended at those trials by William J. Corcoran. The 
chief witnesses against her were Theresa Sears, a piano player, 
and Bessie McDonald, a waitress, each serving in her re- 
spective capacity at the Mishawum Manor on March 6 and 
7, 1917. A stenographer, employed by Mr. Corcoran, alone 
made full and accurate notes of the testimony at that trial. 
Mr. Corcoran took and has retained possession of the note 
book in which these notes were made until recently in the 
current year, when for the first time they were written out 
for use in the present trial. An account of that trial at Wo- 
burn was printed in Boston newspapers, one at least giving 
the names of one or more of the New York men of wealth 
in the moving picture business present at the orgy at the 
Mishawum Manor on the early morning of March 7. A news- 
paper clipping of that account subsequently was sent to the 
wife of one of the four moving picture men. On May 9 or 
May 10, the chief of police of Woburn, since deceased and 
therefore not testifying before us, told the respondent of the 
character of the place known as Mishawum Manor and asked 
and was promised assistance in causing the community to be 
rid of it. On May 9, 1917, a letter was written to the re- 
spondent by Mr. Aylward, a former city solicitor of Cam- 
bridge, of the tenor following: “TI desire to call your atten- 
tion to the fact that I have evidence gathered over a period 
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of some two months about the character of the place known 
as the Mishawum Manor. The wife of a client of mine was 
debauched in that house. I intend to bring proceedings against 
a New York man, but I feel I should present the criminal 
phase of the case to you before taking that action. May I 
hear from you when I may call my client?’ Within a brief 
time one other lawyer notified the respondent that a minor _ 
daughter of a client of his had been debauched at the same 
place. The respondent testified that still another lawyer noti- 
fied him of a claim similar to that of Mr. Aylward. On 
May 15, 1917, Mr. Aylward wrote to one of the four moving 
picture men making a claim on him in behalf of his client. 
On May 11, one of the four New York men to whom refer- 
ence has been made, in response to a telephone from the then 
mayor of Boston to the effect that something important de- 
manded his immediate attention, came to Boston and con- 
ferred with Mr. Coakley. On May 12, Mr. Coakley with two 
of the four New York men and their New England manager, 
also one of the March 7 party at the Mishawum Manor, vis- 
ited the respondent, to whom the three were introduced by 
Mr. Coakley. The latter stated in substance that he wanted 
the respondent to see these men and know that they were 
not rowdies but business men of good standing, and that he 
could show that they were men of that character who had 
visited the place to get drink and refreshment and who had 
been guilty of no further wrongdoing, and that he would 
like an opportunity to prove this to the respondent, and in 
the meantime that he hoped that there would be no prose- 
cution of them until he could present the facts to the respon- 
dent. The respondent stated that his information was of a 
different nature, that he had had several complaints, that if 
Mr. Coakley could get those men to withdraw their com- 
plaints he might feel differently, and that the time requested 
by Mr. Coakley would be granted. Subsequently the respon- 
dent sent for the two women who had given evidence in the 
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Woburn court against Lillian A. Kingston. He testified that 
they would not make to him a statement implicating in crime 
any visitor at the Mishawum Manor, and that report was 
later made to him that these women could not be found. He 
then wrote to Mr. Coakley stating amongst other matters 
that he believed certain government witnesses in the case had 
been tampered with. Mr. Coakley wrote his client withdraw- 
ing from the case, but within a comparatively short time came 
in to it again. Five other attorneys of this bar were retained to 
act in behalf of some one or more of the moving picture men. 
One of them, Mr. Wright, had an interview with the respon- 
dent in the course of which the latter referred to these moving 
picture men as “licentious Jews.” To some of these attorneys 
the respondent said that practises which might pass unno- 
ticed in a large city could not be permitted in a small place 
like Woburn. About the first of June a summons was issued 
to Mr. Wright to appear before the grand jury, which the 
respondent withdrew in a letter of June 4, saying that it 
had been issued by mistake. One other summons was issued 
to an employee of one of the four moving picture men who 
was at the Mishawum Manor at the time in question. He 
immediately took his summons to Joseph M. Levenson, one 
of the attorneys for the moving picture men. He never was 
called to testify. Pursuant to arrangements made three days 
earlier, there was paid on June 5, 1917, by or in behalf of 
the four moving picture men, the sum of $100,000. Fifteen 
thousand dollars of this went to Joseph M. Levenson for 
distribution to himself and others except Mr. Coakley who 
had acted as attorneys for these four men. The remaining 
$85,000 was paid by Mr. Stoneman, one of their attorneys, 
to Mr. Coakley, who gave a receipt for that amount reciting 
and agreeing that it was “in full settlement for all parties 
interested in all claims arising out of certain incidents which 
occurred in the premises of one Kingston in Woburn, Mass., 
on or about March 6, 1917, or any other date. Also in full 
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settlement for my own services and disbursements in con- 
nection therewith. I agree to procure releases of all demands 
from all parties interested running to the clients of the said 
David Stoneman.” This large sum of money was paid by 
the four moving picture men to suppress and prevent any 
and all proceedings which would result in further publicity 
or notoriety touching their presence at the Mishawum Manor 
and their connection with things there done, and for no other 
purpose. In performance of his agreement Mr. Coakley se- 
cured four releases and sent or handed them to Joseph M. 
Levenson, or to Mr. Stoneman, who handed them to Mr. 
Levenson. Two of these were undated, one was dated June 
22, 1917, and the other June 25, 1917. One was signed by 
Theresa M. Sears at the request and in the presence of one 
Gordon, a captain on the Cambridge police force, assigned 
exclusively to the duty of assisting the District Attorney for 
the Northern District, and having an office in the county 
court house at Cambridge. The fact of these settlements was 
communicated to the respondent by Mr. Coakley later in 
1917. It was understood that nothing further would be done 
by the respondent against the moving picture men. There was 
no hearing before the grand jury respecting Mishawum Manor 
or the events which occurred there on March 7, 1917. The 
complaints against the Kingston woman came up for dis- 
position in the Superior Court on appeal on June 27, 1917. 
She then pleaded guilty to the complaint for maintaining a 
liquor nuisance and was fined $100. The complaint for keep- 
ing a house of ill fame was continued until November 18, 
1918, when it was placed on file. She was represented by 
William J. Corcoran. The chief of police of Woburn, having 
been informed by the respondent that the two women wit- 
nesses in the Woburn court refused to confirm to him the 
testimony there given by them, and being assured that the 
Mishawum Manor had been and would continue to be aban- 
doned as a place of resort for illegal acts, and that its keeper 
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had left and would continue to stay away from Woburn, 
consented to this disposition of the cases, as did also the re- 
spondent. On January 19, 1918, as a result of a raid on 
premises in Cambridge, two complaints were made in the 
Cambridge local court against the keeper under the name 
of Helen A. Morse, alias Lillian Dale, one for keeping a 
house of ill fame, on which the defendant was found guilty 
and sentenced to imprisonment for six months, and one for 
violation of the law concerning intoxicating liquors, on 
which she was found guilty and sentenced to pay a fine of 
$100. Appeal was taken to the Superior Court on both these 
cases. The complaint for keeping a house of ill fame was 
filed on September 27, 1918, and that for violating the liquor 
law, after default of the principal and surety, was filed on 
November 4, 1918, the necessary affidavit to that end being 
signed and sworn to by the respondent and stating that 
“every effort has been made to apprehend her (the defen- 
dant) but she has been reported to have left the jurisdiction 
of this court.” No action has been brought against the surety 
in the defaulted case. Papers of various kinds, including checks 
upon which was the name of Lillian A. Kingston, were found 
upon these premises in Cambridge, tending strongly to show 
that its keeper had been keeper of Mishawum Manor. The 
chief of police of Woburn identified that defendant as Lillian 
A. Kingston, the keeper of Mishawum Manor, at the trial 
of these complaints in the Cambridge court, although he did 
not there testify. Information of such identity was later 
called to the attention of the respondent, or would have been 
conveyed to him if he had sought any conference with the 
Cambridge officers in direct charge of the cases against Morse, 
alias Dale. We find that the Kingston, alias Kennedy, who 
kept the Mishawum Manor, and the Morse, alias Dale, were 
one and the same woman. We have no concern in the case 
at bar with the financial transactions between the moving 
picture men and their attorneys, or any of them, except as 
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they throw light on the charges against the respondent. The 
moving picture men were not without experience and shrewd- 
ness in the affairs of the world. They knew the chances taken 
by those participating in a debauch in a bawdy-house. They 
must have realized full well that publicity could not be sup- 
pressed if the district attorney was determined to investigate 
and get to the root of the affair of March 7 at Mishawum 
Manor. They must have been advised that the mere settle- 
ment of alleged claims by husbands and fathers professing 
to have been injured would not prevent inquiry by public 
authorities into a stench in the nostrils of common decency. 
The respondent never accepted the offer of Mr. Aylward 
to “call his client.”” He made no effort whatever to see that 
client or either of the other two men whose attorneys noti- 
fied him of the nature of the violations of law at Mishawum 
Manor resulting as they claimed in wrongs to these clients. 
He made no earnest attempt to get from Mr. Corcoran or 
his stenographer a copy of the evidence given at the trial 
in the Woburn court. It must have occurred to him as a man 
of intelligence that these were important and likely to be 
vital sources of information if he had a sincere purpose to 
institute any prosecution against the moving picture men or 
to call the matter to the attention of the grand jury. The 
resources of that tribunal were ample to compel attendance 
of witnesses with books and papers. The respondent knew 
from their silent acquiescence in the statements made in their 
presence to him by Mr. Coakley as their attorney that at least 
two of the four chief moving picture men were present at 
the orgy at Mishawum Manor on March 7, 1917. He failed 
to make any investigation at all adequate to enable him to 
form a sound judgment on the question whether the moving 
picture men were guilty of an offense for which they ought 
to have been indicted. He made no effort to ascertain whether 
the claims put forward in behalf of the alleged husbands 
and father of the several women claimed to have been de- 
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bauched were honest and well founded, or were fabricated, 
illegal and unenforcible. If the respondent thought a basis 
existed for prosecution of the moving picture men, he utterly 
failed to perform his duty with the known material at hand. 
If he did not think such basis existed, he acted toward some 
if not all of the counsel for these men as if he thought there 
was such a basis and intended to institute prosecutions. What- 
ever his state of mind in this particular, his conduct was 
blameworthy. He failed to use proper efforts for the convic- 
tion and sentence of the woman Kingston, alias Kennedy, 
alias Morse, alias Dale. The course of conduct of the re- 
spondent throughout this transaction was that which would 
have been adopted and followed by an astute and cunning 
district attorney, who was an accomplice in a conspiracy de- 
signed to separate this great sum of money from men of 
wealth timid about further notoriety concerning their partici- 
pation in a disreputable affair. Whether he was thus guilty 
need not be determined in the present case. 

We find that the respondent was guilty of wilful miscon- 
duct in the performance of his duties in the particulars already 
stated as to the matters set forth in these charges. 


* * * x * * * 


7. It is charged in paragraphs 18 and 19 of the informa- 
tion that the respondent has caused secret indictments to be 
found and has failed to cause the persons thus indicted to 
be arrested and arraigned. The facts as to these charges are 
that indictments were found by the grand jury for serious 
offenses against J. M. Barry, George T. Perry and Austin 
De Guiglielmo, that these persons have never been arrested 
nor have they pleaded nor been asked to plead to these in- 
dictments. In the first two cases the respondent testified that 
they were represented by an attorney, who promised to bring 
them in when desired, and that in the third case he had 
doubt as to the guilt of the defendant, and civil suits erow- 
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ing out of the same transaction as that on which the indict- 
ment was framed were pending and not yet brought to trial. 
This course was irregular and unwarranted. A district at- 
torney has no right to smother an indictment found and re- 
turned by the grand jury. Commonly the only sufficient reason 
for keeping secret for any substantial length of time the fact 
that an indictment has been- returned, is that the person or 
persons indicted have not been or cannot be arrested or found. 
Manifestly, when such circumstances exist the indictment 
should be kept secret. The ordinary duty of a district attorney, 
when an indictment has been found, is to cause every reason- 
able effort to be made to have the defendant appear forth- 
with before the court, either voluntarily, through arrest, or 
otherwise, and to plead to the indictment, or else to enter a 
nolle prosequi as to the indictment. Secrecy is a fundamental 
attribute of the proceedings of the grand jury. It is a part 
of our constitutional liberty and is a safeguard against oppres- 
sion. Commonwealth v. Harris, 231 Mass. 584. Lebowitch, 
petitioner, 235 Mass. 357. After the indictment is found and 
it is feasible to arrest and arraign the person indicted, then 
the principle of publicity, which is a vital characteristic of 
the common law, becomes operative. See Scott v. Scott, 
(1913) A. C. 417; Lewis v. Lewis, 220 Mass. 364, 370, 
371. It is incompatible with that principle that the district 
attorney, when arrest is practicable, should cause an indict- 
ment to be held as secret as if the indicted person either had 
not been found or was a fugitive from justice, and should 
advise only the defendant and those particularly interested 
in him of the fact that an indictment had been found. Such 
a course would open the door to great abuses. Publicity then 
becomes as potent a protection against oppression as is secrecy 
concerning grand jury proceedings. When one has been in- 
dicted, he ought, as soon as is reasonably practicable, to be 
arrested or in some way brought before the court for arraign- 
ment and be required to give adequate security for his ap- 
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pearance. If the district attorney, in the conscientious exer- 
cise of his duty, feels that no arrest should be made despite 
the action of the grand jury in returning an indictment, he 
ought to take the responsibility of filing a refusal to prose- 
cute, which is an open act and for which he can be held 
accountable by the public. If there is no arraignment when 
arraignment is feasible, and there is no nolle prosequi by the 
district attorney, then the public or the person indicted are 
or may be without adequate protection or information. These 
are the general principles. The acts of the respondent shown 
by the evidence fall within those general principles. It is 
not necessary to determine whether there may be exceptional 
instances concerning which these general principles may not 
be applicable. 


* * x 2x * * * 


14. It is alleged in paragraph 26 of the information that 
the respondent entered into a conspiracy with certain per- 
sons, who are not named, to secure the commission of crime 
by one Stearns in order to enable the wife of Stearns to ob- 
tain a divorce on the ground of adultery. The material facts 
are that Mr. and Mrs. Stearns had not lived happily for some 
years prior to 1918. In April of that year Mrs. Stearns con- 
sulted the respondent at the office of the district attorney 
in the court house at Cambridge. Mrs. Stearns was accom- 
panied by her intimate friend, Mrs. Anna E. Brown. Both 
of them were acquainted with the respondent. At that con- 
sultation Mrs. Stearns narrated her marital difficulties and 
exhibited to the respondent certain letters and other evidence 
having a tendency to show intimacy on the part of her hus- 
band with other women or another woman. The respondent, 
on looking over all the material and listening to the state- 
ments of Mrs. Stearns, advised her that there was not evi- 
dence sufficient to prove adultery on the part of her husband 
or any other ground for divorce. She expressed a strong belief 
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that his relations with other women were adulterous. The re- 
spondent thereupon in some form of words suggested a scheme 
whereby the husband, a lifelong resident of Waltham but then 
a captain in the army of the United States, stationed at Fort 
Monroe, might be entrapped into committing adultery 
through the instrumentality of a harlot of attractive appear- 
ance who should go to a hotel near Fort Monroe and there 
entangle him in an unlawful intimacy, and that arrangements 
could be made for private detectives to be at hand at an 
appropriate moment to identify the husband under compro- 
mising circumstances. The expense of carrying out such a 
plan, the financial resources of Captain Stearns, the state of 
title of real estate of Mrs. Stearns and other matters were 
discussed. The respondent said that by reason of his official 
position as district attorney he could not undertake an affair 
of that sort and that his name must not be mentioned, al- 
though he might be of assistance by intimating to Captain 
Stearns, if he should be brought before him, that he was 
sorry but by making it worth while to his wife it would be 
all right. During the interview a man was called in, to whom 
the scheme was outlined. At the trial before us Mrs. Brown 
identified as that man Herbert Gordon of the Cambridge 
police force, for many years assigned for duty to the office 
of the district attorney at the Cambridge court house. Mrs. 
Stearns handed to the respondent a liberty bond of a small 
denomination, which was returned to her by him at a later 
time. 

Soon after this interview with the respondent, Mrs. Stearns 
consulted Daniel H. Coakley, to whom reference already has 
been made. He examined the letters and other material pre- 
viously shown to the respondent and advised her that it was 
not sufficient to warrant the granting of a divorce. In May, 
1918, a woman from Boston, going under the name of Pen- 
nington, of attractive appearance, a stranger to Captain 
Stearns, made his acquaintance at or near Fort Monroe. She 
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returned to Boston and was there in June. Correspondence 
indicating a considerable intimacy between them ensued and 
arrangements were made for a meeting in Boston on or about 
June 24, 1918, Captain Stearns coming home on a furlough 
at that time. She there took him to ride in her automobile. 
Ultimately they visited an apartment in Cambridge, where 
they were served with liquor by a female companion of the 
Pennington woman and were found together in a bedroom 
in scanty attire by two men who forthwith identified him from 
a photograph in their possession as Captain Stearns, advised 
him to communicate with Daniel H. Coakley, said by them to 
be their employer, and departed. Captain Stearns in his depo- 
sition says that, although he did not know either of these men, 
the face of one of them was familiar to him about the court 
house in Middlesex County. After the men departed Stearns 
gave all the money he had with him to the Pennington woman, 
who appeared much disturbed, left the apartment and has 
never seen her since. A libel for divorce alleging adultery 
as the ground was very soon thereafter signed by Mrs. Stearns. 
Subsequently a libel was brought on the ground of cruel 
and abusive treatment and divorce was granted on_ that 
ground. Adjustment of financial affairs between Mrs. Stearns 
and Captain Stearns was made by agreement, whereby sums 
ageregating $40,000 or thereabouts, being about half his es- 
tate, were placed in trust and given outright for the benefit 
of Mrs. Stearns and a daughter. In all these matters Mr. 
Coakley was the attorney for Mrs. Stearns. 

There was no substantial conflict of evidence as to these 
facts except upon two points. 

First. Whether a scheme for entrapping Captain Stearns 
was outlined by the respondent at the interview between him 
and Mrs. Stearns in the presence of Mrs. Brown. That was 
denied by both the respondent in his testimony and by Mrs. 
Sewall, formerly Mrs. Stearns, in her deposition. Gordon de- 
nied in his testimony that he was called into such an inter- 
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view. Whether the scheme was thus outlined by the respondent 
depends largely upon the testimony of Mrs. Brown. She ap- 
peared to us to be an entirely honest witness, intelligent, 
observant, and capable of repeating in oral statement with 
substantial accuracy the material facts of a conversation heard 
by her. She is disinterested. She was an intimate friend of 
Mrs. Stearns. She was invited by Mrs. Stearns to accom- 
pany her on her call on the respondent for that reason. In 
September following these events, her husband and herself 
being then occupants of a house of Mrs. Stearns, summary 
proceedings to recover possession were instituted by Mrs. 
Stearns. This event does not affect her credibility to our 
minds. Mrs. Brown did not impress us as a revengeful woman 
or one who would invent a story so wicked. It is in our opinion 
most unlikely that a woman such as she appeared to be upon 
the witness stand, both upon direct and cross-examination, 
would fabricate a falsehood so malicious and atrocious in 
its bearing upon the character of the respondent, toward 
whom she had had no relations save those of acquaintance 
as fellow-residents in a small city, and toward whom she had 
nothing but good will. Her testimony is confirmed by the 
subsequent events shown by the evidence. Precisely that, 
which, according to her testimony, was outlined by the re- 
spondent, took place so far as concerned Captain Stearns at 
Fort Monroe and his entrapment at Cambridge. A full writ- 
ten statement made by her under oath in December, 1918, 
of tenor similar to her testimony at the trial, was introduced 
in evidence. See Commonwealth v. Tucker, 189 Mass. 457, 
481-485. The testimony of the respondent upon that point, 
to the effect that he said to Mrs. Stearns that if her hus- 
band had improper relations with other women it would be 
simple to have him watched and caught, affords no ground 
for believing that Mrs. Brown is mistaken. The differences 
between her testimony on the one side, and that of the re- 
spondent and the deposition of Mrs. Sewall, who was for- 
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merly Mrs. Stearns, upon this point, are direct, sharp, and 
irreconcilable. Mrs. Brown has not the slightest personal 
interest at stake in the issue of this proceeding; that of the 
respondent is profound; although in a lesser degree, that of 
Mrs. Sewall is very real. The testimony of Mrs. Brown is 
believed. 

Second. The second point of conflict in the evidence is 
whether there is any connection in the nature of conspiracy 
between the scheme outlined at his conference with Mrs. 
Stearns in the presence of Mrs. Brown and that which there- 
after actually transpired. There is no evidence to show that 
the respondent himself managed the execution of the plan. 
Manifestly Mrs. Stearns could not have accomplished it. The 
execution of such a scheme required an intelligent and un- 
scrupulous mind. It necessitated the cooperation of several 
persons, or the coordination of the actions of several persons 
under the domination of one resourceful director. Such a train 
of circumstances would not arise by chance. The two men 
who appeared where Captain Stearns and the so called Pen- 
nington woman were found could not have gained access to 
the bedroom without forewarning or having their approach 
heralded in some fashion except by the cooperation of the 
Pennington woman and her female companion. Participants 
in an adulterous adventure ordinarily do not leave doors un- 
secured or unguarded. 

So far as the outward manifestations of that scheme were 
designed to affect Captain Stearns, his testimony supports 
the inference that the plan outlined by the respondent was 
carried into execution. 

Mr. Coakley testified that he made a contract with Mrs. 
Stearns to undertake her divorce case and to receive as his 
compensation one third of whatever sum might be recovered 
in the way of alimony from Captain Stearns, although he 
finally took as his fee a sum substantially less; that he em- 
ployed one Horgan, a detective whom he paid by cash and 
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not by check, to cause Captain Stearns to be watched in the 
neighborhood of Boston when advised by Mrs. Stearns that 
her husband was home on a furlough in June, 1918; that 
the discovery in the Cambridge apartment was simply the 
result of that employment; that he never employed or 
caused to be employed in this connection any woman, and 
that he never knew or heard of the Pennington woman. He 
testified that Horgan reported to him in substance that he 
watched the movements of Captain Stearns in Waltham on 
the morning of the day when he was found with the woman 
in the Cambridge bedroom; that after Captain Stearns and 
the woman had driven about for a time, and after being in 
the dining room of a Boston hotel had started toward Cam- 
bridge, “Horgan followed them in his machine. . . . Some- 
time later the two detectives, Horgan and his man, went 
into the apartment under the guise of telephone men and 
discovered Captain Stearns and the woman.” 

It was shown by other evidence and we find that the same 
Horgan, referred to in the testimony of Mr. Coakley as the 
detective employed by him, was for two weeks in the middle 
or last part of May, 1918, in a hospital known as St. 
Gabriel’s Monastery for rest, and from June 15 to July 1, 
1918, was in St. Elizabeth’s Hospital for treatment. From 
the time of leaving one and entering the other hospital he 
was at home and was not engaged in any occupation during 
that interval. Horgan did not testify before us, having died 
in 1920. It was impossible for him truthfully to have made 
a report such as that attributed to him. The evidence was 
convincing to the effect that a woman going under the name 
of Pennington was in Cambridge in the spring of 1918, that 
she took a lease of a tenement, that she made a contract for 
a telephone not to be published in the telephone directory, 
that she signed the garage book in the garage where an auto- 
mobile used by her was kept, that these signatures were writ- 
ten by the same hand which penned a letter mailed in Boston 
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on June 13, 1918, and addressed to and received by Captain 
Stearns at Fort Monroe, and that the same woman under 
the name of Pennington on or about July 1, 1918, took to 
another garage to be kept as her own an automobile corre- 
sponding in description to the one in which Captain Stearns 
was taken to ride on June 24, 1918. We find that this Pen- 
nington woman was the one with whom Captain Stearns 
was on June 24, 1918, that she was employed by some one 
to trap Captain Stearns, and that Horgan did not follow 
the Pennington woman and Captain Stearns on the morn- 
ing of June 24 from Waltham on their ride to the dining- 
room of the Boston hotel and thence to the apartment in 
Cambridge where they were found. Upon a weighing of 
all the evidence and giving adequate consideration to the 
circumstances connecting Captain Stearns with such an af- 
fair as affecting his credibility, we find that within a com- 
paratively short time after the conversation in April, 1918, 
between the respondent and Mrs. Brown, the Pennington 
woman, then a stranger to Captain Stearns, obtruded herself 
upon his attention at Fort Monroe, ingratiated herself into 
his favor and stimulated his lust to carnal fruition at the 
apartment in Cambridge on June 24, 1918, which was inter- 
rupted by the appearance of the two men, all this being 
done with the deliberate purpose according to a premedi- 
tated design to ensnare Captain Stearns in adulterous con- 
duct in aid of securing a divorce for Mrs. Stearns. We find, 
therefore, on all the evidence that the respondent is guilty 
as charged in paragraph 26 of the information. 
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The charges, the facts found and the conclusions drawn 
have been stated at length. All the material circumstances have 
been taken into account. Full weight has been given to the fact 
that a district attorney is constantly prosecuting criminals and 
those charged with crime. Hatred and malice against him can 
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readily be engendered and nourished. He is a conspicuous 
mark for attack from the vicious, the depraved and the men- 
dacious. These and other related factors naturally and in- 
evitably lead to exacting scrutiny of accusations of corruption 
or maladministration in his office. Denunciations of wrong- 
doing against him are met by all the presumptions of upright- 
ness and rectitude which commonly characterize the conduct 
of men in public station. We are constrained by the com- 
pelling nature of the evidence to make the findings which 
have been stated. 

These findings of fact make clear beyond doubt that the 
character and the official conduct of the respondent render 
him unfit to hold longer the office of district attorney. No 
further discussion is required to demonstrate that in view 
of these findings “sufficient cause” is shown for the removal 
of the respondent from office as district attorney and that 
“the public good so requires.” 


* * * * * * * 


6 
PONZI v. FESSENDEN ET AL 
258 Unirep States SupREME Court Reports 254. 
Opinion RENDERED By Mr. Cuter Justice Tart 


(The facts in this case were that one Charles Ponzi had 
been conclusively proving that Barnum’s famous saying 
“There is a sucker born every minute,” indicated that Bar- 
num was conservative in his figures, or that times have 
changed. By advertising he had a scheme—by using foreign 
exchange—of doubling money in ninety days, Ponzi was able 
to induce New England people to lend him many millions 
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of dollars. He operated for some time and was able to pay 
back some of the first people who loaned him money as agreed 
with great interest by using the money the later investors 
paid him. 

This state of affairs was going on very nicely. Ponzi was 
paying big legal fees and had apparently nothing to fear, 
but he omitted to take into consideration that there was an 
Attorney General in Massachusetts. When he learned that 
the Attorney General was doing a little investigating, Ponzi 
tried to show the Attorney General how money could be 
made, but when he saw that the Attorney General did not 
think it was a proper way to make money, he arranged to 
go into the Federal Court and plead guilty of using the 
mails to defraud and take a light sentence in the Federal 
Penitentiary. 

The Attorney General of Massachusetts believed that Ponzi 
should be brought to trial in the Massachusetts State Court 
to answer for some of the misery he had caused, particularly 
to poor people who were anxious to get rich quick. Arrange- 
ments were made to bring Ponzi to trial in the Massachu- 
setts State Courts, but Ponzi objected on the grounds that 
he was a Federal prisoner and could not be taken from his 
asylum to be tried in the State Court. 

The question on which the case came to the Supreme Court 
of the United States was: “May a prisoner, with the consent 
of the Attorney General, while serving a sentence imposed by 
a District Court of the United States, be lawfully taken on 
a writ of habeas corpus, directed to the master of the House 
of Correction, who, as Federal agent under a mitimus issued 
out of said District Court, has custody of such prisoner 
into a state court, in the custody of said master and 
there put to trial upon indictments there pending against 
him?) 

Mr. cuter justicr TAFT delivered the opinion of the 
court. 
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We live in the jurisdiction of two sovereignties, each hav- 
ing its own system of courts to declare and enforce its laws 
in common territory. It would be impossible for such courts 
to fulfil their respective functions without embarrassing con- 
flict unless rules were adopted by them to avoid it. The 
people for whose benefit these two systems are maintained 
are deeply interested that each system shall be effective and 
unhindered in the vindication of its laws. The situation re- 
quires, therefore, not only definite rules fixing the powers 
of the courts in cases of jurisdiction over the same persons 
and things in actual litigation, but also a spirit of reciprocal 
comity and mutual assistance to promote due and orderly 
procedure. 

One accused of crime has a right to a full and fair trial 
according to the law of the government whose sovereignty 
he is alleged to have offended, but he has no more than that. 
He should not be permitted to use the machinery of one 
sovereignty to obstruct his trial in courts of the other, unless 
the necessary operation of such machinery prevents his having 
a fair trial. He may not complain if one sovereignty waives 
its strict right to exclusive custody of him for vindication of 
its laws in order that the other may also subject him to con- 
viction of crime against it. In re Andrews, 236 Fed. 300; 
United States v. Marrin, 227 Fed. 314. Such a waiver is 
a matter that addresses itself solely to the discretion of the 
sovereignty making it and of its representatives with power 
to grant it. 

One accused of crime, of course, can not be in two places 
at the same time. He is entitled to be present at every stage 
of the trial of himself in each jurisdiction with full oppor- 
tunity for defense. Frank v. Mangum, 237 U. 8S. 309, 341; 
Lewis v. United States, 146 U. S. 370. If that is accorded 
him, he can not complain. The fact that he may have com- 
mitted two crimes gives him no immunity from prosecution 
of either. 
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The chief rule which preserves our two systems of courts 
from actual conflict of jurisdiction is that. the court which 
first takes the subject matter of the litigation into its con- 
trol, whether this be person or property, must be permitted 
to exhaust its remedy, to attain which it assumed control, 
before the other court shall attempt to take for its purpose. 
The principle is stated by Mr. Justice Matthews in Covell 
v. Heyman, 111 U.S. 176, as follows: 

“The forbearance which courts of coordinate jurisdiction, 
administered under a single system, exercise towards each 
other, whereby conflicts are avoided, is a principle of comity, 
with perhaps no higher sanction than the utility which comes 
from concord; but between State courts and those of the 
United States, it is something more. It is a principle of right 
and of law, and therefore, of necessity. It leaves nothing to 
discretion or mere convenience. These courts do not belong 
to the same system, so far as their jurisdiction is concur- 
rent; and although they coexist in the same space, they are 
independent, and have no common superior. They exercise 
jurisdiction, it is true, within the same territory, but not in 
the same plane; and when one takes into its jurisdiction a 
specific thing, that res is as much withdrawn from the judi- 
cial power of the other, as if it had been carried physically 
into a different territorial sovereignty.” 

The Heyman Case concerned property, but the same prin- 
ciple applies to jurisdiction over persons as is shown by the 
great judgment of Chief Justice Taney in Ableman v. Booth, 
21 How. 506, quoted from, and relied upon, in Covell v. 
Heyman. 

In the case at bar, the Federal District Court first took 
custody of Ponzi. He pleaded guilty, was sentenced to im- 
prisonment and was detained under United States authority 
to suffer the punishment imposed. Until the end of his term 
and his discharge, no State court could assume control of his 
body without the consent of the United States. Under statutes 
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permitting it, he might have been taken under the writ of 
habeas corpus to give evidence in a Federal court, or to be 
tried there if in the same district, sec. 753, Rev. Stats., or 
to be removed by order of a Federal court to be tried in 
another district, sec. 1014, Rev. Stats., without violating the 
order of commitment made by the sentencing court. Ex parte 
Bollmen, 4 Cranch. 75, 98; Ex parte Lamar, 374 Fed. 160, 
164. This is with the authority of the same sovereign which 
committed him. 

There is no express authority authorizing the transfer of 
a Federal prisoner to a State court for such purposes. Yet 
we have no doubt that it exists and is to be exercised with 
the consent of the Attorney General. In that officer, the power 
and discretion to practise the comity in such matters be- 
tween the Federal and State courts is vested. The Attorney 
General is the head of the Department of Justice. Rev. 
Stats., sec. 346. He is the hand of the President in taking 
care that the laws of the United States in protection of the 
interests of the United States in legal proceedings and in the 
prosecution of offenses, be faithfully executed. United States 
y. San Jacinto Tin Co., 125 U.S. 273; In re Neagle, 135 
U. S. 1; Kern River Co. v. United States, 257 U. S. 147; 
Rev. Stats., 359, Acts of June 30, 1906, c. 3935, 34 Stat. 
816; Rev. Stats., sec. 360, 361, 357, 364. By sec. 367, Rev. 
Stats., the Attorney General is authorized to send the Solicitor 
General or any officer of the Department of Justice “to any 
State or District of the United States to attend to the interests 
of the United States in any suit pending in any of the courts 
of the United States, or in the courts of any State, or to at- 
tend to any other interest of the United States.” 

The prisons of the United States and the custody of pris- 
oners under sentence are generally under the supervision and 
regulation of the Attorney General. 


*K * K * * * *K 
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The authorities except when special statutes make an ex- 
ception are all agreed that the fact that a defendant in an 
indictment is in prison serving a sentence for another crime 
gives him no immunity from the second prosecution. One 
of the best considered judgments on the subject is Rigor v. 
State, 101 Md. 465. The Supreme Court of Maryland said 
(p. 471): 

“The penitentiary is not a place of sanctuary; and an in- 
carcerated convict ought not to enjoy an immunity from 
trial merely because he is undergoing punishment on some 
earlier judgment of guilt.” 

Delay in the trial of accused persons greatly aids the guilty 
to escape because witnesses disappear, their memory becomes 
less accurate and time lessens the vigor of officials charged 
with the duty of prosecution. If a plea of guilty and im- 
prisonment for one offense is to postpone trial on many others, 
it furnishes the criminal an opportunity to avoid the full 
expiation of his crime. These considerations have led most 
courts to take the same view as that expressed in the case 
just cited. Other cases are State v. Wilson, 38 Conn. 126; 
Thomas v. People, 67 N.Y. 218, 225; Peri vi People G5 
Ill. 17; Commonwealth v. Ramunno, 219 Pa. St. 204; Ken- 
nedy v. Howard, 74 Ind. 87; Singleton v. State, 71 Miss. 
782; Huffaker v. Commonwealth, 124 Ky. 115; Clifford v. 
Dryden, 31 Wash. 545; People v. Flynn, 7 Utah 377; Ex 
parte Ryan, 10 Nev. 261; State v. Keefe, 17 Wyo. 227, 252; 
Re Wetton, 1 Crompt. & J. 459; Regina v. Day 3 F. & F. 
526. 

It is objected that many of these cases relate to crimes 
committed in prison during service of a sentence. The Mary- 
land case did not, nor did some of the others. But the dif- 
ference suggested is not one in principle. If incarceration is 
a reason for not trying a prisoner, it applies whenever and 
_ wherever the crime is committed. The soundness of the view 
is merely more apparent when a prisoner murders his war- 
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den, than when he is brought before the court for a crime 
committed before his imprisonment. It is the reductio ad 
absurdum of the plea. 

Nor, if that be here important, is there any difficulty in 
respect to the execution of a second sentence. It can be made 
to commence when the first terminates. Kite vy. Common- 
wealth, 11 Metc. 581, 585, an opinion by Chief Justice Shaw ; 
Ex parte Ryan, 10 Nev. 261, 264; Thomas v. People, 67 
NEA 21S 220, 

But it is argued that when the prisoner is produced in the 
Superior Court, he is still in the custody and jurisdiction of 
the United States, and that the State court can not try one 
not within its jurisdiction. This is a refinement which if enter- 
tained would merely obstruct justice. The prisoner when pro- 
duced in the Superior Court in compliance with its writ is 
personally present. He has full opportunity to make his de- 
fense exactly as if he were brought before the court by its 
own officer. State v. Wilson, 38 Conn. 126, 136. The trial 
court is given all the jurisdiction needed to try and hear 
him by the consent of the United States, which only insists 
on his being kept safely from escape or from danger under 
the eye and control of its officer. This arrangement of comity 
between the two governments works in no way to the prejudice 
of the prisoner or of either sovereignty. 

The question must be answered in the affirmative. 
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Z 
GIBBONS vy. OGDEN 
9 WueaTon, 1 
SupreME Court or THE Unirtep States, 1824 
Opinion RENDERED BY CHIEF JusTICE MARSHALL 


To what commerce does this power extend? The Consti- 
tution informs us, to commerce “with foreign nations, and 
among the several states, and with the Indian tribes.” It has, 
we believe, been universally admitted, that these words com- 
prehend every species of commercial intercourse between the 
United States and foreign nations. No sort of trade can be 
carried on between this country and any other, to which this 
power does not extend. It has been truly said, that commerce, 
as the word is used in the Constitution, is a unit, every part 
of which is indicated by the term. 

If this be the admitted meaning of the word, in its appli- 
cation to foreign nations, it must carry the same mean- 
ing throughout the sentence, and remain a unit, unless there 
be some plain intelligible cause which alters it. The subject 
to which the power is next applied, is to commerce, “among 
the several states.” The word “among” means intermingled 
with. A thing which is among others, is intermingled with 
them. Commerce among the states, cannot stop at the ex- 
ternal boundary line of each state, but may be introduced into 
the interior. It is not intended to say, that these words com- 
prehend that commerce, which is completely internal, which 
is carried on between man and man in a state, or between 
different parts of the same state, and which does not extend 
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to or affect other states. Such a power would be inconvenient, 
and is certainly unnecessary. Comprehensive as the word 
“among” is, it may very properly be restricted to that com- 
merce which concerns more states than one. The phrase is 
not one which would probably have been selected to indi- 
cate the completely interior traffic of a state, because it is 
not an apt phrase for that purpose; and the enumeration of 
the particular classes of commerce to which the power was 
to be extended, would not have been made, had the inten- 
tion been to extend the power to every description. The enu- 
meration presupposes something not enumerated; and that 
something, if we regard the language or the subject of the 
sentence, must be the exclusively internal commerce of a 
state. The genius and character of the whole government 
seem to be, that its action is to be applied to all the external 
concerns of the nation, and to those internal concerns which 
affect the states generally; but not to those which are com- 
pletely within a particular state, which do not affect other 
states, and with which it is not necessary to interfere, for 
the purpose of executing some of the general powers of the 
government. The completely internal commerce of a state, 
then, may be considered as reserved for the state itself. 

But, in regulating commerce with foreign nations, the power 
of Congress does not stop at the jurisdictional lines of the sev- 
eral states. It would be a very useless power, if it could not 
pass those lines. The commerce of the United States with for- 
eign nations, is that of the whole United States; every district 
has a right to participate in it. The deep streams which pene- 
trate our country in every direction, pass through the interior 
of almost every state in the Union, and furnish the means of 
exercising this right. If Congress has the power to regulate it, 
that power must be exercised whenever the subject exists. If it 
exists within the states, if a foreign voyage may commence or 
terminate at a port within a state, then the power of Congress 
may be exercised within a state. 
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This principle is, if possible, still more clear, when applied 
to commerce “among the several states.”’ They either join each 
other, in which case they are separated by a mathematical line, 
or they are remote from each other, in which case other states 
lie between them. What is commerce “among” then; and how 
is it to be conducted? Can a trading expedition between two 
adjoining states, commence and terminate outside of each? 
And if the trading intercourse be between two states remote 
from each other, must it not commence in one, terminate in the 
other, and probably pass through a third? Commerce among 
the states must, of necessity, be commerce with the states. In 
the regulation of trade with the Indian tribes, the action of 
the law, especially, when the Constitution was made, was 
chiefly within a state. The power of Congress, then, whatever 
it may be, must be exercised within the territorial jurisdiction 
of the several states. The sense of the nation on this subject, 
is unequivocally manifested by the provisions made in the 
laws for transporting goods, by land, between Baltimore and 
Providence, between New York and Philadelphia, and be- 
tween Philadelphia and Baltimore. We are now arrived at the 
inquiry—what is this power? It is the power to regulate; that 
is, to prescribe the rule by which commerce is to be governed. 
This power, like all others vested in Congress, is complete in 
itself, may be exercised to its utmost extent, and acknowl- 
edges no limitations, other than are prescribed in the Consti- 
tution. These are expressed in plain terms, and do not affect 
the questions which arise in this case, or which have been 
discussed at the bar. If, as has always been understood, the 
sovereignty of Congress, though limited to specified objects, 
is plenary as to those objects, the power over commerce with 
foreign nations, and among the several states, is vested in Con- 
gress as absolutely as it would be in a single government, hav- 
ing in its constitution the same restrictions on the exercise of 
the power as are found in the Constitution of the United 
States. The wisdom and the discretion of Congress, their iden- 
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tity with the people, and the influence which their constituents 
possess at elections, are, in this, as in many other instances, 
as that, for example, of declaring war, the sole restraints on 
which they have relied, to secure them from its abuse. They are 
the restraints on which the people must often rely solely, in 
all representatives governments. The power of Congress, then, 
comprehends navigation, within the limits of every state in 
the Union; so far as that navigation may be, in any manner, 
connected with “commerce with foreign nations, or among the 
several states, or with the Indian tribes.” It may, of con- 
sequence, pass the jurisdictional line of New York, and act 
upon the very waters to which the prohibition now under 
consideration applies. But it has been urged, with great ear- 
nestness, that, although the power of Congress to regulate 
commerce with foreign nations, and among the several states, 
be coextensive with the subject itself, and have no other 
limits than are prescribed in the Constitution, yet the states 
may severally exercise the same power, within their respective 
jurisdictions. In support of this argument, it is said, that they 
possessed it as an inseparable attribute of sovereignty, before 
the formation of the Constitution, and still retain it, except 
so far as they have surrendered it by that instrument; that 
this principle results from the nature of the government, and 
is secured by the Tenth Amendment; that an affirmative grant 
of power is not exclusive, unless in its own nature it be such 
that the continued exercise of it by the former possessor is 
inconsistent with the grant, and that this is not of that descrip- 
tion. The appellant, conceding these postulates, except the 
last, contends, that full power to regulate a particular sub- 
ject, implies the whole power, and leaves no residuum; that a 
grant of the whole is incompatible with the existence of a 
right in another to any part of it. Both parties have appealed 
to the Constitution, to legislative acts, and judicial decisions; 
and have drawn arguments from all these sources, to support 
and illustrate the propositions they respectively maintain. 
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The grant of the power to lay and collect taxes is, like the 
power to regulate commerce, made in general terms, and has 
never been understood to interfere with the exercise of the 
same power by the states; and hence has been drawn an argu- 
ment which has been applied to the question under considera- 
tion. But the two grants are not, it is conceived, similar in their 
terms or their nature. Although many of the powers formerly 
exercised by the states, are transferred to the government 
of the Union, yet the state governments remain, and constitute 
a most important part of our system. The power of taxation 
is indispensable to their existence, and is a power which, in 
its own nature, is capable of residing in, and being exercised 
by, different authorities, at the same time. We are accustomed 
to see it placed, for different purposes, in different hands. 
Taxation is the simple operation of taking small portions from 
a perpetually accumulating mass, susceptible of almost in- 
finite division; and a power in one to take what is necessary 
for certain purposes, is not, in its nature, incompatible with a 
power in another to take what is necessary for other purposes. 
Congress is authorized to lay and collect taxes, etc., to pay 
the debts, and provide for the common defense and general 
welfare of the United States. This does not interfere with 
the power of the states to tax for the support of their own 
governments; nor is the exercise of that power by the states, 
an exercise of any portion of the power that is granted to 
the United States. In imposing taxes for state purposes, they 
are not doing what congress is empowered to do. Congress is 
not empowered to tax for those purposes which are within 
the exclusive province of the states. When, then, each govern- 
ment exercises the power of taxation, neither is exercising 
the power of the other. But when a state proceeds to regulate 
commerce with foreign nations, or among the several states, 
it is exercising the very power that is granted to Congress, and 
is doing the very thing which Congress is authorized to do. 
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There is no analogy, then, between the power of taxation and 
the power of regulating commerce. 

In discussing the question, whether this power is still in the 
states, in the case under consideration, we may dismiss from it 
the inquiry, whether it is surrendered by the mere grant to 
Congress, or is retained until Congress shall exercise the power. 
We may dismiss that inquiry, because it has been exercised, 
and the regulations which Congress deemed it proper to make, 
are now in full operation. The sole question is, can a state 
regulate commerce with foreign nations and among the states 
while Congress is regulating it? 

The counsel for the respondent answer this question in the 
affirmative, and rely very much on the restrictions in the 10th 
section as supporting their opinion. 

These restrictions, then, are on the taxing power, not on that 
to regulate commerce; and presuppose the existence of that 
which they restrain, not of that which they do not purport 
to restrain. 

But the inspection laws are said to be regulations of com- 
merce, and are certainly recognized in the Constitution as 
being passed in the exercise of a power remaining with the 
states. That inspection laws may have a remote and consider- 
able influence on commerce, will not be denied; but that a 
power to regulate commerce is the source from which the 
right to pass them is derived, cannot be admitted. The object 
of inspection laws, is to improve the quality of articles pro- 
duced by the labor of a country; to fit them for exportation; 
or, it may be, for domestic use. They act upon the subject, 
before it becomes an article of foreign commerce, or of com- 
merce among the states, and prepare it for that purpose. They 
form a portion of that immense mass of legislation, which 
embraces everything within the territory of a state, not sur- 
rendered to a general government; all which can be most 
advantageously exercised by the states themselves. Inspection 
laws, quarantine laws, health laws of every description, as 
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well as laws for regulating the internal commerce of a state, 
and those which respect turnpike roads, ferries, etc., are com- 
ponent parts of this mass. 

No direct general power over these objects is granted to 
Congress; and, consequently, they remain subject to state leg- 
islation. If the legislative power of the Union can reach 
them, it must be for national purposes; it must be, where the 
power is expressly given for a special purpose, or is clearly 
incidental to some power which is expressly given. It is obvi- 
ous, that the government of the Union, in the exercise of its 
express powers, that, for example, of regulating commerce 
with foreign nations and among the states, may use means that 
may also be employed by a state, in the exercise of its acknowl- 
edged powers; that, for example, of regulating commerce 
within the state. If Congress license vessels to sail from one 
port to another, in the same state, the act is supposed to be, 
necessarily, incidental to the power expressly granted to Con- 
gress, and implies no claim of a direct power to regulate the 
purely internal commerce of a state, or to act directly on its 
system of police. So, if a state, in passing laws on subjects 
acknowledged to be within its control, and with a view to 
those subjects, shall adopt a measure of the same character 
with one which Congress may adopt, it does not derive its 
authority from the particular power which has been granted, 
but from some other, which remains with the state, and may 
be executed by the same means. All experience shows, that 
the same measures, or measures scarcely distinguishable from 
each other, may flow from distinct powers; but this does not 
prove that the powers themselves are identical. Although the 
means used in their execution may sometimes approach each 
other so nearly as to be confounded, there are other situations 
in which they are sufficiently distinct, to establish their indiv- 
iduality. 

In our complex system, presenting the rare and difficult 
scheme of one general government, whose action extends 
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over the whole, but which possesses only certain enumerated 
powers; and of numerous state governments, which retain 
and exercise all powers not delegated to the Union, contests 
respecting power must arise. Were it even otherwise, the 
measures taken by the respective governments to execute their 
acknowledged powers, would often be of the same descrip- 
tion, and might, sometimes, interfere. This, however, does not 
prove that the one is exercising, or has a right to exercise, the 
powers of the other. 

The acts of Congress, passed in 1796 and 1799, 1 U.S. Stat. 
474, 619, empowering and directing the officers of the general 
government to conform to, and assist in the execution of the 
quarantine and health laws of a state, proceed, it is said, upon 
the idea that these laws are constitutional. It is undoubtedly 
true, that they do proceed upon that idea; and the constitu- 
tionality of such laws has never, so far as we are informed, 
been denied. But they do not imply an acknowledgment that 
a state may rightfully regulate commerce with foreign nations, 
or among the states; for they do not imply that such laws are 
an exercise of that power, or enacted with a view to it. On the 
contrary, they are treated as quarantine and health laws, are 
so denominated in the acts of Congress, and are considered as 
flowing from the acknowledged power of a state, to provide for 
the health of its citizens. But as it was apparent, that some of 
the provisions made for this purpose, and in virtue of this 
power, might interfere with, and be affected by the laws of 
the United States, made for the regulation of commerce, Con- 
gress, in that spirit of harmony and conciliation which ought 
always to characterize the conduct of governments standing 
in the relation which that of the Union and those of the states 
bear to each other, has directed its officers to aid in the exe- 
cution of these laws; and has, in some measure, adapted its 
own legislation to this object, by making provisions in aid of 
those of the states. But in making these provisions, the opinion 
is unequivocally manifested, that Congress may control the 
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state laws, so far as it may be necessary to control them, for 
the regulation of commerce. 

The act passed in 1803 (2 U.S. Stat. 205), prohibiting the 
importation of slaves into any state which shall itself prohibit 
their importation, implies, it is said, an admission that the 
states possessed the power to exclude or admit them; from 
which it is inferred, that they possess the same power with 
respect to other articles. If this inference were correct, if 
this power was exercised, not under any particular clause in 
the Constitution, but in virtue of a general right over the sub- 
ject of commerce, to exist as long as the Constitution itself, 
it might now be exercised. Any state might now import Afri- 
can slaves into its own territory. But it is obvious, that the 
power of the states over this subject, previous to the year 
1808, constitutes an exception to the power of Congress to 
regulate commerce, and the exception is expressed in such 
words, as to manifest clearly the intention to continue the pre- 
existing right of the states to admit or exclude, for a limited 
period. The words are, “the migration or importation of such 
persons as any of the states, now existing, shall think proper 
to admit, shall not be prohibited by the Congress, prior to the 
year 1808.” The whole object of the exception is, to preserve 
the power of those states which might be disposed to exercise 
it; and its language seems to the court to convey this idea 
unequivocally. The possession of this particular power, then, 
during the time limited in the Constitution, cannot be admitted 
to prove the possession of any other similar power. 

It has been said that the act of August 7, 1789, acknowl- 
edges a concurrent power in the states to regulate the conduct 
of pilots, and hence is inferred an admission of their concur- 
rent right with Congress to regulate commerce with foreign 
nations, and amongst the states. But this inference is not, we 
think, justified by the fact. Although Congress cannot enable 
a state to legislate, Congress may adopt the provisions of a 
state on any subject. When the government of the Union was 
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brought into existence, it found a system for the regulation 
of its pilots in full force in every state. The act which has 
been mentioned, adopts this system, and gives it the same 
validity as if its provisions had been specially made by Con- 
gress. But the act, it may be said, is prospective also, and the 
adoption of laws to be made in future, presupposes the right 
in the maker to legislate on the subject. The act unquestion- 
ably manifests an intention to leave this subject entirely to 
the states, until Congress should think proper to interpose; 
but the very enactment of such a law indicates an opinion that 
it was necessary; that the existing system would not be appli- 
cable to the new state of things, unless expressly applied to 
it by Congress. But this section is confined to pilots within 
the “bays, inlets, rivers, harbors and ports of the United 
States,” which are, of course, in whole or in part, also within 
the limits of some particular state. The acknowledged power 
of a state to regulate its police, its domestic trade, and to 
govern its own citizens, may enable it to legislate on this sub- 
ject to a considerable extent; and the adoption of its system 
by Congress, and the application of it to the whole subject 
of commerce, does not seem to the court to imply a right in 
the states so to apply it of their own authority. But the adop- 
tion of the state system being temporary, being only “until 
further legislative provision shall be made by Congress,” 
shows, conclusively, an opinion, that Congress could control 
the whole subject, and might adopt the system of the states, 
or provide one of its own. 

A state, it is said, or even a private citizen, may construct 
lighthouses. But gentlemen must be aware, that if this proves 
a power in a state to regulate commerce, it proves that the 
same power is in the citizen. States, or individuals who own 
lands, may, if not forbidden by law, erect on those lands what 
buildings they please; but this power is entirely distinct from 
that of regulating commerce, and may, we presume, be re- 
strained, if exercised so as to produce a public mischief. 
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These acts were cited at the bar for the purpose of showing 
an opinion in Congress, that the states possess, concurrently 
with the legislature of the Union, the power to regulate com- 
merce with foreign nations and among the states. Upon re- 
viewing them, we think, they do not establish the proposition 
they were intended to prove. They show the opinion, that the 
states retain powers enabling them to pass the laws to which 
allusion has been made, not that those laws proceed from the 
particular power which has been delegated to Congress. 

It has been contended by the counsel for the appellant, 
that, as the word “to regulate” implies in its nature, full 
power over the thing to be regulated, it excludes, necessarily, 
the action of all others that would perform the same opera- 
tion on the same thing. That regulation is designed for the 
entire result, applying to those parts which remain as they 
were, as well as to those which are altered. It produces a 
uniform whole, which is as much disturbed and deranged by 
changing what the regulating power designs to leave un- 
touched, as that on which it has operated. There is great force 
in this argument, and the court is not satisfied that it has been 
refuted. 

Since, however, in exercising the power of regulating their 
own purely internal affairs, whether of trading or police, the 
states may sometimes enact laws, the validity of which de- 
pends on their interfering with, and being contrary to, an act 
of Congress passed in pursuance of the Constitution, the court 
will enter upon the inquiry, whether the laws of New York, 
as expounded by the highest tribunal of that state, have, in 
their application to this case, come into collision with an act 
of Congress, and deprived a citizen of a right to which that 
act entitles him. Should this collision exist, it will be imma- 
terial, whether those laws were passed in virtue of a concurrent 
power “to regulate commerce with foreign nations and among 
the several states,” or, in virtue of a power to regulate their 
domestic trade and police. In one case and the other, the acts 
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of New York must yield to the law of Congress, and the de- 
cision sustaining the privilege they confer, against a right 
given by a law of the Union, must be erroneous. . . . 

In pursuing this inquiry at the bar, it has been said that the 
Constitution does not confer the right of intercourse between 
state and state. That right derives its source from those laws 
whose authority is acknowledged by civilized man throughout 
the world. This is true. The Constitution found it an existing 
right, and gave to Congress the power to regulate it. In the 
exercise of this power, Congress has passed “‘an act for enroll- 
ing or licensing ships or vessels to be employed in the coasting 
trade and fisheries, and for regulating the same.” The counsel 
for the respondent contend, that this act does not give the right 
to sail from port to port, but confines itself to regulating a pre- 
existing right, so far only as to confer certain privileges on 
enrolled and licensed vessels in its exercise. 

It will at once occur, that, when a legislature attaches cer- 
tain privileges and exemptions to the exercise of a right over 
which its control is absolute, the law must imply a power to 
exercise the right. The privileges are gone, if the right itself 
be annihilated. It would be contrary to all reason, and to the 
course of human affairs, to say that a state is unable to strip 
a vessel of the particular privileges on the exercise of a right, 
and yet may annul the right itself; that the state of New York 
cannot prevent an enrolled and licensed vessel proceeding from 
Elizabethtown, in New Jersey, to New York, from enjoying, 
in her course, and on her entrance into port, all the privileges 
conferred by the act of Congress; but can shut her up in her 
own port, and prohibit altogether her entering the waters and 
ports of another state. To the court, it seems very clear, that 
the whole act on the subject of the coasting trade, according 
to those principles which govern the construction of statutes, 
implies, unequivocally, an authority to licensed vessels to 
carry on the coasting trade. 

But we will proceed briefly to notice those sections which 
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bear more directly on the subject. The first section declares, 
that vessels enrolled by virtue of a previous law, and certain 
other vessels, enrolled as described in that act, and having a 
license in force, as is by the act required, “and no others, shall 
be deemed ships or vessels of the United States, entitled to 
the privileges of ships or vessels employed in the coasting 
trade.” This section seems to the court to contain a positive 
enactment, that the vessels it describes shall be entitled to the 
privileges of ships or vessels employed in the coasting trade. 
These privileges cannot be separated from the trade, and can- 
not be enjoyed, unless the trade may be prosecuted. The grant 
of the privilege is an idle, empty form, conveying nothing, 
unless it convey the right to which the privilege is attached, 
and in the exercise of which its whole value consists. To con- 
strue these words otherwise than as entitling the ships or 
vessels described, to carry on the coasting trade would be, we 
think, to disregard the apparent intent of the act. 

The fourth section directs the proper officer to grant to a 
vessel qualified to receive it, “a license for carrying on the 
coasting trade”; and prescribes its form. After reciting the 
compliance of the applicant with the previous requisites of the 
law, the operative words of the instrument are, “license is 
hereby granted for the said steamboat Bellona, to be employed 
in carrying on the coasting trade for one year from the date 
hereof, and no longer.” These are not the words of the officer; 
they are the words of the legislature; and convey as explicitly 
the authority the act intended to give, and operate as effectu- 
ally, as if they had been inserted in any other part of the act, 
than in the license itself. The word “license,” means permis- 
sion or authority; and a license to do any particular thing, is a 
permission or authority to do that thing; and, if granted by a 
person having power to grant it, transfers to the grantee the 
right to do whatever it purports to authorize. It certainly 
transfers to him all the right which the grantor can transfer, 
to do what is within the terms of the license. Would the va- 
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lidity or effect of such an instrument be questioned by the 
respondent, if executed by persons claiming regularly under 
the laws of New York? The license must be understood to be 
what it purports to be, a legislative authority to the steamboat 
Bellona, “to be employed in carrying on the coasting trade 
for one year from this date.” 

It has been denied, that these words authorize a voyage 
from New Jersey to New York. It is true, that no ports are 
specified; but it is equally true, that the words used are per- 
fectly intelligible, and do confer such authority as unques- 
tionably, as if the ports had been mentioned. The coasting 
trade is a term well understood. The law has defined it; and 
all know its meaning perfectly. The act describes, with great 
minuteness, the various operations of a vessel engaged in it; 
and it cannot, we think, be doubted, that a voyage from New 
Jersey to New York, is one of those operations. 

Notwithstanding the decided language of the license, it has 
also been maintained, that it gives no right to trade; and that 
its sole purpose is to confer the American character. The 
answer given to this argument, that the American character is 
conferred by the enrollment, and not by the license, is, we 
think, founded too clearly in the words of the law, to require 
the support of any additional observations. The enrollment of 
vessels designed for the coasting trade, corresponds precisely 
with the registration of vessels designed for the foreign trade, 
and requires every circumstance which can constitute the Amer- 
ican character. The license can be granted only to vessels al- 
ready enrolled, if they be of the burden of twenty tons and 
upwards, and requires no circumstance essential to the Amer- 
ican character. The object of the license, then, cannot be to 
ascertain the character of the vessel, but to do what it pro- 
fesses to do—that is, to give permission to a vessel already 
proved by her enrollment to be American, to carry on the 
coasting trade. 

But if the license be a permit to carry on the coasting trade, 
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the respondent denies that these boats were engaged in that 
trade, or that the decree under consideration has restrained 
them from prosecuting it. The boats of the appellant were, 
we are told, employed in the transportation of passengers; and 
this is no part of that commerce which Congress may regulate. 

If, as our whole course of legislation on this subject shows, 
the power of Congress has been universally understood in 
America, to comprehend navigation, it is a very persuasive, 
if not a conclusive, argument, to prove that the construction 
is correct; and, if it be correct, no clear distinction is per- 
ceived between the power to regulate vessels employed in 
transporting men for hire, and property for hire. The subject 
is transferred to Congress, and no exception to the grant can 
be admitted, which is not proved by the words, or the nature 
of the thing. A coasting vessel employed in the transportation 
of passengers, is as much a portion of the American marine, as 
one employed in the transportation of a cargo; and no reason 
is perceived, why such vessel should be withdrawn from the 
regulating power of that government, which has been thought 
best fitted for the purpose generally. The provisions of the 
law respecting native seamen, and respecting ownership, are 
as applicable to vessels carrying men, as to vessels carrying 
manufactures; and no reason is perceived, why the power 
over the subject should not be placed in the same hands. The 
argument urged at the bar, rests on the foundation, that the 
power of Congress does not extend to navigation, as a branch 
of commerce, and can only be applied to that subject, inci- 
dentally and occasionally. But if that foundation be removed, 
we must show some plain, intelligible distinction, supported 
by the Constitution, or by reason, for discriminating between 
the power of Congress over vessels employed in navigating the 
same seas. We can perceive no such distinction. If we refer 
to the Constitution, the inference to be drawn from it is rather 
against the distinction. The section which restrains Congress 
from prohibiting the migration or importation of such persons 
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as any of the states may think proper to admit, until the year 
1808, has always been considered as an exception from the 
power to regulate commerce, and certainly seems to class 
migration with importation. Migration applies as appropri- 
ately to voluntary, as importation does to involuntary, ar- 
rivals; and so far as an exception from a power proves its 
existence, this section proves that the power to regulate com- 
merce applies equally to the regulation of vessels employed in 
transporting men, who pass from place to place voluntarily, 
and to those who pass involuntarily. 

If the power reside in Congress, as a portion of the general 
grant to regulate commerce, then, acts applying that power 
to vessels generally, must be construed as comprehending all 
vessels. If none appear to be excluded by the language of the 
act, none can be excluded by construction. Vessels have always 
been employed to a greater or less extent in the transportation 
of passengers, and have never been supposed to be, on that 
account, withdrawn from the control or protection of Con- 
gress. Packets which ply along the coast, as well as those which 
make voyages between Europe and America, consider the 
transportation of passengers as an important part of their 
business. Yet it has never been suspected, that the general 
laws of navigation did not apply to them. The duty act, sec- 
tions 23 and 46 contains provisions respecting passengers, and 
shows, that vessels which transport them have the same rights, 
and must perform the same duties, with other vessels. They 
are governed by the general laws of navigation. In the progress 
of things, this seems to have grown into a particular employ- 
ment, and to have attracted the particular attention of gov- 
ernment. Congress was no longer satisfied with comprehending 
vessels engaged specially in this business, within those pro- 
visions which were intended for vessels generally; and on the 
2d of March, 1819, passed “an act regulating passenger ships 
and vessels.”” This wise and humane law provides for the 
safety and comfort of passengers, and for the communication 
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of everything concerning them which may interest the govern- 
ment, to the Department of State, but makes no provision 
concerning the entry of the vessel, or her conduct in the waters 
of the United States. This, we think, shows conclusively the 
sense of Congress (if, indeed, any evidence to that point could 
be required), that the preexisting regulations comprehended 
passenger ships among others; and in prescribing the same 
duties, the legislature must have considered them as possessing 
the same right. 

If, then, it were even true, that the Bellona and the Stoud- 
inger were employed exclusively in the conveyance of passen- 
gers between New York and New Jersey, it would not follow, 
that this occupation did not constitute a part of the coasting 
trade of the United States, and was not protected by the 
license annexed to the answer. But we cannot perceive how the 
occupation of these vessels can be drawn into question, in the 
case before the court. The laws of New York, which grant 
the exclusive privilege set up by the respondent, take no notice 
of the employment of vessels, and relate only to the principle 
by which they are propelled. Those laws do not inquire 
whether vessels are engaged in transporting men or merchan- 
dise, but whether they are moved by steam or wind. If by the 
former, the waters of New York are closed against them, 
though their cargoes be dutiable goods, which the laws of the 
United States permit them to enter and deliver in New York. 
If by the latter, those waters are free to them, though they 
should carry passengers only. In conformity with the law, 
is the bill of the plaintiff in the state court. The bill does not 
complain that the Bellona and the Stoudinger carry passen- 
gers, but that they are moved by steam. This is the injury 
of which he complains, and is the sole injury against the 
continuance of which he asks relief. The bill does not even 
allege, specially, that those vessels were employed in the trans- 
portation of passengers, but says, generally, that they were 
employed “in the transportation of passengers, or otherwise.” 
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The answer avers only, that they were employed in the coast- 
ing trade, and insists on the right to carry on any trade au- 
thorized by the license. No testimony is taken, and the writ 
of injunction and decree restrain these licensed vessels, not 
from carrying passengers, but from being moved through the 
waters of New York by steam, for any purpose whatever. 
The questions, then, whether the conveyance of passengers 
be a part of the coasting trade, and whether a vessel can be 
protected in that occupation by a coasting license, are not, 
and cannot be, raised in this case. The real and sole question 
seems to be, whether a steam machine, in actual use, deprives 
a vessel of the privileges conferred by a license. 

In considering this question, the first idea which presents 
itself is, that the laws of Congress for the regulation of com- 
merce, do not look to the principle by which vessels are moved. 
That subject is left entirely to individual discretion; and in 
that vast and complex system of legislative enactment con- 
cerning it, which embraces everything which the legislature 
thought it necessary to notice, there is not, we believe, one 
word respecting the peculiar principle by which vessels are 
propelled through the water, except what may be found in a 
single act, granting a particular privilege to steamboats. With 
this exception, every act, either prescribing duties, or granting 
privileges, applies to every vessel, whether navigated by the 
instrumentality of wind or fire, of sails or machinery. The 
whole weight of proof, then, is thrown upon him who would 
introduce a distinction to which the words of the law give no 
countenance. If a real difference could be admitted to exist 
between vessels carrying passengers and others, it has already 
been observed, that there is no fact in this case which can bring 
up that question. And if the occupation of steamboats be a 
matter of such general notoriety, that the court may be pre- 
sumed to know it, although not specially informed by the 
record, then we deny that the transportation of passengers is 
their exclusive occupation. It is a matter of general history, 
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that, in our western waters, their principal employment is the 
transportation of merchandise; and all know, that in the 
waters of the Atlantic they are frequently so employed. 

But all inquiry into this subject seems to the court to be put 
completely at rest, by the act already mentioned, entitled, “an 
act for the enrolling and licensing of steamboats.” This act 
authorizes a steamboat employed, or intended to be employed, 
only in a river or bay of the United States, owned wholly 
or in part by an alien, resident within the United States, to be 
enrolled and licensed as if the same belonged to a citizen of 
the United States. This act demonstrates the opinion of Con- 
gress, that steamboats may be enrolled and licensed, in com- 
mon with vessels using sails. They are, of course, entitled to 
the same privileges, and can no more be restrained from navi- 
gating waters, and entering ports which are free to such ves- 
sels, than if they were wafted on their voyage by the winds, 
instead of being propelled by the agency of fire. The one ele- 
ment may be as legitimately used as the other, for every com- 
mercial purpose authorized by the laws of the Union; and the 
act of a state inhibiting the use of either, to any vessel having 
a license under the act of Congress, comes, we think, in direct 
collision with that act. 

As this decides the cause, it is unnecessary to enter in an ex- 
amination of that part of the Constitution which empowers 
Congress to promote the progress of science and the useful 
arts. 

Reversed and annulled... . 
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8 
EX PARTE MILLIGAN 
4 Wattsce, 2 
SuPREME Court oF THE Unirep Srartes, 1866 
Opinion RENDERED BY Mr. Justice Davis 


Certificate from the Circuit Court of the United States for 
the District of Indiana. 


On the 10th day of May, 1865, Lambdin P. Milligan pre- 
sented a petition to the Circuit Court of the United States 
for the District of Indiana, to be discharged from an alleged 
unlawful imprisonment. The case made by the petition is 
this: Milligan is a citizen of the United States; has lived 
for twenty years in Indiana; and, at the time of the grievance 
complained of, was not, and never had been in the military 
or naval service of the United States. On the 5th day of 
October, 1864, while at home, he was arrested by order of 
General Alvin P. Hovey, commanding the military district 
of Indiana; and has ever since been kept in close confine- 
ment. 

On the 21st day of October, 1864, he was brought before 
a military commission, convened at Indianapolis, by order of 
General Hovey, tried on certain charges and specifications; 
found guilty, and sentenced to be hanged; and the sentence 
ordered to be executed on Friday, the 19th day of May, 1865. 

On the 2d day of January, 1865, after the proceedings of 
the military commission were at an end, the Circuit Court of 
the United States for Indiana met at Indianapolis and em- 
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panelled a grand jury, who were charged to inquire whether 
the laws of the United States had been violated; and, if so, 
to make presentments. The court adjourned on the 27th day 
of January, having, prior thereto, discharged from further 
service the grand jury, who did not find any bill of indict- 
ment or make any presentment against Milligan for any 
offense whatever; and, in fact, since his imprisonment, no 
bill of indictment has been found or presentment made against 
him by any grand jury of the United States. 

Milligan insists that said military commission had no juris- 
diction to try him upon the charges preferred, or upon any 
charges whatever; because he was a citizen of the United 
States and the State of Indiana, and had not been, since the 
commencement of the late Rebellion, a resident of any of the 
States whose citizens were arrayed against the government, 
and that the right of trial by jury was guaranteed to him 
by the Constitution of the United States. 

The prayer of the petition was, that under the act of Con- 
gress, approved March 3d, 1863, entitled, “An act relating 
to habeas corpus and regulating judicial proceedings in cer- 
tain cases,” he may be brought before the court, and either 
turned over to the proper civil tribunal to be proceeded 
against according to the law of the land or discharged from 
custody altogether. 

With the petition were filed the order for the commission, 
charges and specifications, the findings of the court with the 
order of the War Department reciting that the sentence was 
approved by the President of the United States, and directing 
that it be carried into execution without delay. The petition 
was presented and filed in open court. by the counsel for 
Milligan; at the same time the District Attorney of the 
United States for Indiana appeared, and, by the agreement 
of counsel, the application was submitted to the court. The 
opinions of the judge of the Circuit Court were opposed on 
three questions, which are certified to the Supreme Court: 
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Ist. “On the facts stated in said petition and exhibits, 
ought a writ of habeas corpus to be issued?” 

2nd. “On the facts stated in said petition and exhibits, 
ought the said Lambdin P. Milligan to be discharged from 
custody as in said petition prayed?” 

3rd. “Whether, upon the facts stated in said petition and 
exhibits, the military commission mentioned therein had juris- 
diction legally to try and sentence said Milligan in manner 
and form as in said petition and exhibits?” 

During the late wicked Rebellion, the temper of the times 
did not allow that calmness in deliberation and discussion so 
necessary to a correct conclusion of a purely judicial question. 
Then, considerations of safety were mingled with the exercise 
of power; and feelings and interests prevailed which are hap- 
pily terminated. Now that the public safety is assured, this 
question, as well as all others, can be discussed and decided 
without passion or the admixture of any element not required 
to form a legal judgment. We approach the investigation of 
this case, fully sensible of the magnitude of the inquiry and 
the necessity of full and cautious deliberation. .. . 

The controlling question in the case is this: Upon the facts 
stated in Milligan’s petition, and the exhibits filed, had the 
military commission mentioned in it jurisdiction, legally, to 
try and sentence him? Milligan, not a resident of one of the 
rebellious States, or a prisoner of war, but a citizen of Indiana 
for twenty years past, and never in the military or naval 
service, is, while at his home, arrested by the military power 
of the United States, imprisoned, and, on certain criminal 
charges preferred against him, tried, convicted, and sentenced 
to be hanged by a military commission, organized under the 
direction of the military commander of the military district of 
Indiana. Had this tribunal the legal power and authority to 
try and punish this man? 

No graver question was ever considered by this court, nor 
one which more nearly concerns the rights of the whole people; 


614 COMMON LEGAL PRINCIPLES 


for it is the birthright of every American citizen when charged 
with crime, to be tried and punished according to law. The 
power of punishment is alone through the means which the 
laws have provided for that purpose, and if they are ineffec- 
tual, there is an immunity from punishment, no matter how 
great an offender the individual may be, or how much his 
crimes may have shocked the sense of justice of the country, 
or endangered its safety. By the protection of the law human 
rights are secured; withdraw that protection, and they are at 
the mercy of wicked rulers, or the clamor of an excited people. 
If there was law to justify this military trial, it is not our 
province to interfere; if there was not, it is our duty to declare 
the nullity of the whole proceedings. The decision of this 
question does not depend on argument or judicial precedents, 
numerous and highly illustrative as they are. These prece- 
dents inform us of the extent of the struggle to preserve lib- 
erty, and to relieve those in civil life from military trials. 
The founders of our government were familiar with the his- 
tory of that struggle, and secured in a written Constitution 
every right which the people had wrested from power during 
a contest of ages. By that Constitution and the laws authorized 
by it this question must be determined. The provisions of that 
instrument on the administration of criminal justice are too 
plain and direct to leave room for misconstruction or doubt 
of their true meaning. Those applicable to this case are found 
in that clause of the original Constitution which says, “That 
the trial of all crimes, except in case of impeachment, shall 
be by jury;” and in the fourth, fifth, and sixth articles of the 
amendments. .. . 

The Constitution of the United States is a law for rulers 
and people, equally in war and in peace, and covers with the 
shield of its protection all classes of men, at all times, and 
under all circumstances. No doctrine involving more perni- 
cious Consequences was ever invented by the wit of man than 
that any of its provisions can be suspended during any of the 
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great exigencies of government. Such a doctrine leads directly 
to anarchy or despotism, but the theory of necessity on which 
it is based is false; for the government, within the Constitu- 
tion, has all the powers granted to it which are necessary to 
preserve its existence; as has been happily proved by the result 
of the great effort to throw off its just authority. 

Have any of the rights guaranteed by the Constitution been 
violated in the case of Milligan? and if so, what are they? 

Every trial involves the exercise of judicial power; and 
from what source did the military commission that tried him 
derive their authority ? Certainly no part of the judicial power 
of the country was conferred on them; because the Constitu- 
tion expressly vests it “in one supreme court and such inferior 
courts as the Congress may from time to time ordain and estab- 
lish,” and it is not pretended that the commission was a court 
ordained and established by Congress. They cannot justify on 
the mandate of the President, because he is controlled by law, 
and has his appropriate sphere of duty, which is to execute, 
not to make, the laws; and there is “no unwritten criminal 
code to which resort can be had as a source of jurisdiction.” 

But it is said that the jurisdiction is complete under the 
“laws and usages of war.” 

It can serve no useful purpose to inquire what those laws 
and usages are, whence they originated, where found, and on 
whom they operate; they can never be applied to citizens in 
states which have upheld the authority of the government, and 
where the courts are open and their process unobstructed. This 
court has judicial knowledge that in Indiana the Federal au- 
thority was always unopposed, and its courts always open to 
hear criminal accusations and redress grievances; and no 
usage of war could sanction a military trial there for any 
offense whatever of a citizen in civil life, in nowise con- 
nected with the military service. Congress could grant no such 
power; and to the honor of our national legislature be it said, 
it has never been provoked by the state of the country even 
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to attempt its exercise. One of the plainest constitutional pro- 
visions was, therefore, infringed when Milligan was tried by 
a court not ordained and established by Congress, and not 
composed of judges appointed during good behavior. 

Why was he not delivered to the Circuit Court of Indiana to 
be proceeded against according to law? No reason of necessity 
could be urged against it ; because Congress had declared pen- 
alties against the offenses charged, provided for their punish- 
ment, and directed that court to hear and determine them. 
And soon after this military tribunal was ended, the Circuit 
Court met, peacefully transacted its business, and adjourned. 
It needed no bayonets to protect it, and required no military” 
aid to execute its judgments. It was held in a state, eminently 
distinguished for patriotism, by judges commissioned during 
the Rebellion, who were provided with juries, upright, intelli- 
gent, and selected by a marshal appointed by the President. 
The government had no right to conclude that Milligan, if 
guilty, would not receive in that court merited punishment; 
for its records disclose that it was constantly engaged in the 
trial of similar offenses, and was never interrupted in its ad- 
ministration of criminal justice. If it was dangerous, in the 
distracted condition of affairs, to leave Milligan unrestrained 
of his liberty, because he “conspired against the government, 
afforded aid and comfort to rebels, and incited the people to 
insurrection,” the law said, arrest him, confine him closely, 
render him powerless to do further mischief ; and then present 
his case to the grand jury of the district, with proofs of his 
guilt, and, if indicted, try him according to the course of 
the common law. If this had been done, the Constitution 
would have been vindicated, the law of 1863 enforced, and the 
securities for personal liberty preserved and defended. 

Another guarantee of freedom was broken when Milligan 
was denied a trial by jury. The great minds of the country 
have differed on the correct interpretation to be given to the 
various provisions of the Federal Constitution; and judicial 
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decision has been often invoked to settle their true meaning; 
but until recently no one ever doubted that the right of trial by 
jury was fortified in the organic law against the power of 
attack. It is now assailed; but if ideas can be expressed in 
words, and language has any meaning, this right—one of the 
most valuable in a free country—is preserved to every one 
accused of crime who is not attached to the army, or navy, 
or militia in actual service. The Sixth Amendment affirms 
that “in all criminal prosecutions the accused shall enjoy the 
right to a speedy and public trial by an impartial jury,”’— 
language broad enough to embrace all persons and cases; but 
the Fifth, recognizing the necessity of an indictment, or pre- 
sentment, before any one can be held to answer for high 
crimes, “excepts cases arising in the land or naval forces, or 
in the militia, when in actual service, in time of war or public 
danger’; and the framers of the Constitution, doubtless, 
meant to limit the right of trial by jury, in the Sixth Amend- 
ment, to those persons who were subject to indictment or pre- 
sentment in the Fifth. 

The discipline necessary to the efficiency of the army and 
navy required other and swifter modes of trial than are fur- 
nished by the common-law courts; and, in pursuance of the 
power conferred by the Constitution, Congress has declared 
the kinds of trial, and the manner in which they shall be 
conducted, for offenses committed while the party is in the 
military or naval service. Every one connected with these 
branches of the public service is amenable to the jurisdiction 
which Congress has created for their government, and, while 
thus serving, surrenders his right to be tried by the civil courts. 
All other persons, citizens of States where the courts are open, 
if charged with crime, are guaranteed the inestimable privi- 
lege of trial by jury... . 

It is claimed that martial law covers with its broad mantle 
the proceedings of this military commission. The proposition 
is this: that in a time of war the commander of an armed force 
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(if, in his opinion, the exigencies of the country demand it, 
and of which he is the judge) has the power, within the lines 
of his military district, to suspend all civil rights and their 
remedies, and subject citizens as well as soldiers to the rule of 
his will; and in the exercise of his lawful authority cannot be 
restrained, except by his superior officer or the President of 
the United States. 

If this position is sound to the extent claimed, then when 
war exists, foreign or domestic, and the country is subdivided 
into military departments for mere convenience, the com- 
mander of one of them can, if he chooses, within his limits, 
on the plea of necessity, with the approval of the Executive, 
substitute military force for, and to the exclusion of, the laws, 
and punish all persons, as he thinks right and proper, without 
fixed or certain rules. 

The statement of this proposition shows its importance; 
for, if true, republican government is a failure, and there is 
an end of liberty regulated by law. Martial law, established 
on such a basis, destroys every guarantee of the Constitution, 
and effectually renders the “military independent of, and 
superior to, the civil power,’—the attempt to do which by 
the King of Great Britain was deemed by our fathers such an 
offense, that they assigned it to the world as one of the causes 
which impelled them to declare their independence. Civil 
liberty and this kind of martial law cannot endure together; 
the antagonism is irreconcilable; and, in the conflict, one or 
the other must perish. 

This nation, as experience has proved, cannot always remain 
at peace, and has no right to expect that it will always have 
wise and humane rulers, sincerely attached to the principles 
of the Constitution. Wicked men, ambitious of power, with 
hatred of liberty and contempt of law, may fill the place once 
occupied by Washington and Lincoln! and if this right is 
conceded, and the calamities of war again befall us, the dan- 
gers to human liberty are frightful to contemplate. If our 
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fathers had failed to provide for just such a contingency, they 
would have been false to the trust reposed in them. They knew 
—the history of the world told them—the nation they were 
founding, be its existence short or long, would be involved 
in war; how often or how long continued, human foresight 
could not tell; and that unlimited power, wherever lodged at 
such a time, was especially hazardous to freemen. For this, and 
other equally weighty reasons, they secured the inheritance 
they had fought to maintain, by incorporating in a written 
Constitution the safeguards which time had proved were 
essential to its preservation. Not one of these safeguards can 
the President, or Congress, or the Judiciary disturb, except 
the one concerning the writ of habeas corpus. 

It is essential to the safety of every government that in a 
great crisis, like the one we have just passed through, there 
should be a power somewhere of suspending the writ of habeas 
corpus. In every war, there are men of previously good char- 
acter, wicked enough to counsel their fellow-citizens to resist 
the measures deemed necessary by a good government to sus- 
tain its just authority and overthrow its enemies; and their 
influence may lead to dangerous combinations. In the emer- 
gency of the times, an immediate public investigation accord- 
ing to law may not be possible; and yet the peril to the 
country may be too imminent to suffer such persons to go at 
large. Unquestionably, there is then an exigency which de- 
mands that the government, if it should see fit, in the exercise 
of a proper discretion, to make arrests, should not be required 
to produce the persons arrested in answer to a writ of habeas 
corpus. The Constitution goes no further. It does not say after 
a writ of habeas corpus is denied a citizen, that he shall be 
tried otherwise than by the course of the common law; if it 
had intended this result, it was easy by the use of direct words 
to have accomplished it. The illustrious men who framed that 
instrument were guarding the foundations of civil liberty 
against the abuses of unlimited power; they were full of wis- 
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dom, and the lessons of history informed them that a trial 
by an established court, assisted by an impartial jury, was the 
only sure way of protecting the citizen against oppression and 
wrong. Knowing this, they limited the suspension to one great 
right, and left the rest to remain forever inviolable. But, it is 
insisted that the safety of the country in time of war demands 
that this broad claim for martial law shall be sustained. 
If this were true, it could be well said that a country, preserved 
at the sacrifice of all the cardinal principles of liberty, is not 
worth the cost of preservation. Happily, it is not so. 

It will be borne in mind that this is not a question of the 
power to proclaim martial law, when war exists in a com- 
munity and the courts and civil authorities are overthrown. 
Nor is it a question what rule a military commander, at the 
head of his army, can impose on states in rebellion to cripple 
their resources and quell the insurrection. The jurisdiction 
claimed is much more extensive. The necessities of the service, 
during the late Rebellion, required that the loyal states should 
be placed within the limits of certain military districts and 
commanders appointed in them; and, it is urged, that this, ina 
military sense, constituted them the theater of military opera- 
tions; and, as in this case, Indiana had been and was again 
threatened with invasion by the enemy, the occasion was fur- 
nished to establish martial law. The conclusion does not follow 
from the premises. If armies were collected in Indiana, they 
were to be employed in another locality, where the laws were 
obstructed and the national authority disputed. On her soil 
there was no hostile foot; if once invaded, that invasion was 
at an end, and with it all pretext for martial law. Martial law 
cannot arise from a threatened invasion. The necessity must 
be actual and present; the invasion real, such as effectually 
closes the courts and deposes the civil administration. 
It is difficult to see how the safety of the country required 
martial law in Indiana. If any of her citizens were plotting 
treason, the power of arrest could secure them, until the 
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government was prepared for their trial, when the courts were 
open and ready to try them. It was as easy to protect witnesses 
before a civil as a military tribunal; and as there could be 
no wish to convict, except on sufficient legal evidence, surely 
an ordained and established court was better to judge of this 
than a military tribunal composed of gentlemen not trained 
to the profession of the law. 

It follows, from what has been said on this subject, that 
there are occasions when martial rule can be properly applied. 
If, in foreign invasion or civil war, the courts are actually 
closed, and it is impossible to administer criminal justice ac- 
cording to law, then, on the theater of active military opera- 
tions, where war really prevails, there is a necessity to furnish 
a substitute for the civil authority, thus overthrown, to pre- 
serve the safety of the army and society; and as no power is 
left but the military, it is allowed to govern by martial rule 
until the laws can have their free course. As necessity creates 
the rule, so it limits its duration; for, if this government is 
continued after the courts are reinstated, it is a gross usurpa- 
tion of power. Martial rule can never exist where the courts 
are open, and in the proper and unobstructed exercise of their 
jurisdiction. It is also confined to the locality of actual war. 
Because, during the late Rebellion it could have been enforced 
in Virginia, where the national authority was overturned and 
the courts driven out, it does not follow that it should obtain 
in Indiana, where that authority was never disputed, and 
justice was always administered. And so in the case of a for- 
eign invasion, martial rule may become a necessity in one 
state, when, in another, it would be “mere lawless vio- 
lence.” We are not without precedents in English and Ameri- 
can history illustrating our views of this question; but it is 
hardly necessary to make particular reference to them. 

From the first year of the reign of Edward the Third, when 
the Parliament of England reversed the attainder of the Earl 
of Lancaster, because he could have been tried by the courts 
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of the realm, and declared, “that in time of peace no man 
ought to be adjudged to death for treason or any other offense 
without being arraigned and held to answer; and that regu- 
larly when the king’s courts are open it is a time of peace in 
judgment of law,’”’ down to the present day, martial law, as 
claimed in this case, has been condemned by all respectable 
English jurists as contrary to the fundamental laws of the 
land, and subversive of the liberty of the subject. During 
the present century, an instructive debate on the question 
occurred in Parliament, occasioned by the trial and convic- 
tion by court-martial, at Demerara, of the Rev. John Smith, 
a missionary to the negroes, on the alleged ground of aiding 
and abetting a formidable rebellion in that colony. Those 
eminent statesmen, Lord Brougham and Sir James Mackin- 
tosh, participated in that debate; and denounced the trial 
as illegal; because it did not appear that the courts of law 
in Demerara could not try offences, and that “when the laws 
can act, every other mode of punishing supposed crimes is 
itself an enormous crime.” 

So sensitive were our Revolutionary fathers on this subject, 
although Boston was almost in a state of siege, when General 
Gage issued his proclamation of martial law they spoke of it 
as an “attempt to supersede the course of the common law, and 
instead thereof to publish and order the use of martial law.” 
The Virginia Assembly, also, denounced a similar measure on 
the part of Governor Dunmore “‘as an assumed power, which 
the king himself cannot exercise; because it annuls the law of 
the land and introduces the most execrable of all systems, 
martial law.” 

In some parts of the country, during the war of 1812, our 
officers made arbitrary arrests and, by military tribunals, tried 
citizens who were not in the military service. These arrests and 
trials, when brought to the notice of the courts, were uniformly 
condemned as illegal. The cases of Smith v. Shaw and Mce- 
Connell v. Hampden (reported in 12 Johnson 257 and 234) 
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are illustrations, which we cite, not only for the principles 
they determine, but on account of the distinguished jurists 
concerned in the decisions, one of whom for many years occu- 
pied a seat on this bench. 

It is contended, that Luther v. Borden, decided by this 
court, is an authority for the claim of martial law advanced 
in this case. The decision is misapprehended. That case grew 
out of an attempt in Rhode Island to supersede the old col- 
onial government by a revolutionary proceeding. Rhode 
Island, until that period, had no other form of local govern- 
ment than the charter granted by King Charles II, in 1663; 
and as that limited the right of suffrage, and did not pro- 
vide for its own amendment many citizens became dissatisfied, 
because the legislature would not afford the relief in their 
power; and without the authority of law, formed a new and 
independent constitution, and proceeded to assert its authority 
by force of arms. The old government resisted this; and as 
the rebellion was formidable, called out the militia to subdue 
it, and passed an act declaring martial law. Borden, in the 
military service of the old government, broke open the house 
of Luther, who supported the new, in order to arrest him. 
Luther brought suit against Borden; and the question was, 
whether, under the constitution and laws of the state, Borden 
was justified. This court held that a state “may use its mili- 
tary power to put down an armed insurrection too strong 
to be controlled by the civil authority;” and, if the legisla- 
ture of Rhode Island thought the peril so great as to require 
the use of its military forces and the declaration of martial 
law, there was no ground on which this court could question 
its authority; and as Borden acted under military orders of 
the charter government, which had been recognized by the 
political power of the country, and was upheld by the state 
judiciary, he was justified in breaking into and entering 
Luther’s house. This is the extent of the decision. There was 
no question in issue about the power of declaring martial 


624 COMMON LEGAL PRINCIPLES 


law under the Federal Constitution, and the court did not 
consider it necessary even to inquire “to what extent nor under 
what circumstances that power may be exercised by a state.” 

We do not deem it important to examine further the ad- 
judged cases; and shall, therefore, conclude without any addi- 
tional reference to authorities. 

To the third question, then, on which the judges below were 
opposed in opinion, an answer in the negative must be re- 
turned. 

It is proper to say, although Milligan’s trial and conviction 
by a military commission was illegal, yet, if guilty of the 
crimes imputed to him, and his guilt had been ascertained 
by an established court and impartial jury, he deserved severe 
punishment. Open resistance to the measures deemed neces- 
sary to subdue a great rebellion, by those who enjoy the pro- 
tection of government, and have not the excuse even of preju- 
dice of section to plead in their favor, is wicked; but that 
resistance becomes an enormous crime when it assumes the 
form of a secret political organization, armed to oppose the 
laws, and seeks by stealthy means to introduce the enemies 
of the country into peaceful communities, there to light the 
torch of civil war, and thus overthrow the power of the 
United States. Conspiracies like these, at such a juncture, 
are extremely perilous; and those concerned in them are dan- 
gerous enemies to their country, and should receive penalties 
of the law, as an example to deter others from similar crim- 
inal conduct. It is said the severity of the laws caused them; 
but Congress was obliged to enact severe laws to meet the 
crisis; and as our highest civil duty is to serve our country 
when in danger, the late war has proved that rigorous laws, 
when necessary, will be cheerfully obeyed by a patriotic 
people, struggling to preserve the rich blessings of a free 
government. 

The two remaining questions in this case must be answered 
in the affirmative. The suspension of the privilege of the writ 
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of habeas corpus does not suspend the writ itself. The writ 
issues as a matter of course; and on the return made to it the 
court decides whether the party applying is denied the right 
of proceeding any further with it. 

If the military trial of Milligan was contrary to law, then 
he was entitled, on the facts stated in his petition, to be 
discharged from custody by the terms of the act of Congress 
of March 3d, 1863. The provisions of this law having been 
considered in a previous part of this opinion, we will not 
restate the views there presented. Milligan avers he was a 
citizen of Indiana not in the military or naval service, and 
was detained in close confinement, by order of the President, 
from the 5th day of October, 1864, until the 2d day of Janu- 
ary, 1865, when the Circuit Court for the District of Indiana, 
with a grand jury, convened in session at Indianapolis; and 
afterwards on the 27th day of the same month, adjourned 
without finding an indictment or presentment against him. 
If these averments were true (and their truth is conceded 
for the purpose of this case), the court was required to liber- 
ate him on taking oaths prescribed by the law, and entering 
into recognizance for his good behavior. 

But it is insisted that Milligan was a prisoner of war, 
and, therefore, excluded from the privileges of the statute. 
It is not easy to see how he can be treated as a prisoner of 
war, when he lived in Indiana for the past twenty years, was 
arrested there, and had not been, during the late troubles, 
a resident of any of the states in rebellion. If in Indiana 
he conspired with bad men to assist the enemy, he is pun- 
ishable for it in the courts of Indiana; but, when tried for 
the offense, he cannot plead the rights of war; for he was not 
engaged in legal acts of hostility against the government, 
and only such persons, when captured, are prisoners of war. 
If he cannot enjoy the immunities attaching to the character 
of a prisoner of war, how can he be subject to their pains and 


penalties? 
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This case, as well as the kindred cases of Bowles and 
Horsey, were disposed of at the last term, and the proper 
orders were entered of record. There is, therefore, no addi- 
tional entry required. 
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In the case now to be determined, the defendant, a sover- 
eign state, denies the obligation of a law enacted by the legis- 
lature of the Union; and the plaintiff, on his part, contests 
the validity of an act which has been passed by the legislature 
of that state. The Constitution of our country, in its most 
interesting and vital parts, is to be considered; the conflicting 
powers of the government of the Union and of its members, 
as marked in that Constitution, are to be discussed; and an 
opinion given, which may essentially influence the great opera- 
tions of the government. No tribunal can approach such a 
question without a deep sense of its importance, and of the 
awful responsibility involved in its decision. But it must be 
decided peacefully, or remain a source of hostile legislation, 
perhaps of hostility of a still more serious nature; and if it 
is to be so decided, by this tribunal alone can the decision be 
made. On the Supreme Court of the United States has the 
Constitution of our country devolved this important duty. 
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The first question made in the cause is, has Congress power 
to incorporate a bank? It has been truly said, that this can 
scarcely be considered as an open question, entirely unpreju- 
diced by the former proceedings of the nation respecting it. 
The principle now contested was introduced at a very early 
period of our history, has been recognized by many successive 
legislatures, and has been acted upon by the judicial depart- 
ment, in cases of peculiar delicacy, as a law of undoubted 
obligation. 

It will not be denied, that a bold and daring usurpation 
might be resisted, after an acquiescence still longer and more 
complete than this. But it is conceived that a doubtful ques- 
tion, one on which human reason may pause, and the human 
judgment be suspended, in the decision of which the great 
principles of liberty are not concerned, but the respective 
powers of those who are equally the representatives of the 
people, are to be adjusted, if not put at rest by the practise 
of the government, ought to receive a considerable impression 
from that practise. An exposition of the Constitution, deliber- 
ately established by legislative acts, on the faith of which an 
immense property has been advanced, ought not to be lightly 
disregarded. 

The power now contested was exercised by the first congress 
elected under the present Constitution. The bill for incorpor- 
ating the Bank of the United States did not steal upon an 
unsuspecting legislature, and pass unobserved. Its principle 
was completely understood, and was opposed with equal zeal 
and ability. After being resisted, first in the fair and open field 
of debate, and afterwards in the executive cabinet, with as 
much persevering talent as any measure has ever experienced, 
and being supported by arguments which convinced minds as 
pure and as intelligent as this country can boast, it became a 
law. The original act was permitted to expire; but a short ex- 
perience of the embarrassments to which the refusal to revive 
it exposed the government, convinced those who were most 


628 COMMON LEGAL PRINCIPLES 


prejudiced against the measure of its necessity, and induced 
the passage of the present law. It would require no ordinary 
share of intrepidity to assert, that a measure adopted under 
these circumstances, was a bold and plain usurpation, to which 
the Constitution gave no countenance. These observations be- 
long to the cause: but they are not made under the impression 
that, were the question entirely new, the law would be found 
irreconcilable with the Constitution. 

In discussing this question, the counsel for the State of 
Maryland have deemed it of some importance, in the con- 
struction of the Constitution, to consider that instrument not 
as emanating from the people, but as the act of sovereign and 
independent states. The powers of the general government, 
it has been said, are delegated by the states, who alone are 
truly sovereign; and must be exercised in subordination to 
the states, who alone possess supreme dominion. It would be 
difficult to sustain this proposition. The convention which 
framed the Constitution was, indeed, elected by the state legis- 
latures. But the instrument, when it came from their hands, 
was a mere proposal, without obligation, or pretensions to it. 
It was reported to the then existing Congress of the United 
States, with a request that it might “be submitted to a conven- 
tion of delegates, chosen in each state by the people thereof, 
under the recommendation of its legislature, for their assent 
and ratification.” This mode of proceeding was adopted; and 
by the convention, by Congress, and by the state legislatures, 
the instrument was submitted to the people. They acted upon 
it, in the only manner in which they can act safely, effectively, 
and wisely, on such a subject, by assembling in convention. It 
is true, they assembled in their several states; and where else 
should they have assembled? No political dreamer was ever 
wild enough to think of breaking down the lines which sepa- 
rate the states, and of compounding the American people into 
one common mass. Of consequence, when they act, they act 
in their states. But the measures they adopt do not, on that 
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account, cease to be the measures of the people themselves, 
or become the measures of the state governments. 

From these conventions, the Constitution derives its whole 
authority. The government proceeds directly from the people; 
is “ordained and established” in the name of the people; and 
is declared to be ordained, “in order to form a more perfect 
union, establish justice, insure domestic tranquillity, and se- 
cure the blessings of liberty to themselves and to their pos- 
terity.” The assent of the states, in their sovereign capacity, is 
implied, in calling a convention, and thus submitting that 
instrument to the people. But the people were at perfect liberty 
to accept or reject it; and their act was final. It required not 
the affirmance, and could not be negatived, by the state gov- 
ernments. The Constitution, when thus adopted, was of com- 
plete obligation, and bound the state sovereignties. 

It has been said, that the people had already surrendered all 
their powers to the state sovereignties, and had nothing more 
to give. But, surely, the question whether they may resume 
and modify the powers granted to government, does not re- 
main to be settled in this country. Much more might the legit- 
imacy of the general government be doubted, had it been 
created by the states. The powers delegated to the state sover- 
eignties were to be exercised by themselves, not by a distinct 
and independent sovereignty, created by themselves. To the 
formation of a league, such as was the confederation, the state 
sovereignties were certainly competent. But when, “in order 
to form a more perfect union,” it was deemed necessary to 
change this alliance into an effective government, possessing 
great and sovereign powers, and acting directly on the people, 
the necessity of referring it to the people, and of deriving 
its powers directly from them, was felt and acknowledged 
by all. The government of the Union, then (whatever may 
be the influence of this fact on the case), is emphatically and 
truly, a government of the people. In form, and in substance, 
it emanates from them. Its powers are granted by them, 
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and are to be exercised directly on them, and for their 
benefit. 

This government is acknowledged by all, to be one of 
enumerated powers. The principle, that it can exercise only 
the powers granted to it, would seem too apparent, to have re- 
quired to be enforced by all those arguments, which its en- 
lightened friends, while it was depending before the people, 
found it necessary to urge; that principle is now universally 
admitted. But the question respecting the extent of the powers 
actually granted, is perpetually arising, and will proably con- 
tinue to arise, as long as our system shall exist. In discussing 
these questions, the conflicting powers of the general and 
state governments must be brought into view, and the su- 
premacy of their respective laws, when they are in oppo- 
sition, must be settled. 

If any one proposition could command the universal as- 
sent of mankind, we might expect that it would be this— 
that the government of the Union, though limited in its 
powers, is supreme within its sphere of action. This would 
seem to result, necessarily, from its nature. It is the gov- 
ernment of all; its powers are delegated by all; it represents 
all, and acts for all. Though any one state may be willing 
to control its operations, no state is willing to allow others 
to control them. The nation, on those subjects on which it 
can act, must necessarily bind its component parts. But this 
question is not left to mere reason: the people have, in express 
terms, decided it, by saying, “this Constitution, and the 
laws of the United States, which shall be made in pursuance 
thereof,” “shall be the supreme law of the land,” and by re- 
quiring that the members of the state legislatures, and the 
officers of the executive and judicial departments of the 
states, shall take the oath of fidelity to it. The government 
of the United States, then, though limited in its powers, is 
supreme; and its laws, when made in pursuance of the Con- 
stitution, form the supreme law of the land, “anything in 
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the Constitution or laws of any state, to the contrary not- 
withstanding.” 

Among the enumerated powers we do not find that of 
establishing a bank or creating a corporation. But there is 
no phrase in the instrument which, like the articles of con- 
federation, excludes incidental or implied powers; and which 
requires that everything granted shall be expressly and 
minutely described. Even the 10th amendment, which was 
framed for the purpose of quieting the excessive jealousies 
which had been excited, omits the word “expressly,” and 
declares only that the powers “not delegated to the United 
States, nor prohibited to the states, are reserved to the states 
or to the people,” thus leaving the question, whether the 
particular power which may become the subject of the con- 
test has been delegated to the one government, or prohibited 
to the other, to depend on a fair construction of the whole 
instrument. The men who drew and adopted this amend- 
ment had experienced the embarrassments resulting from the 
insertion of this word in the Articles of Confederation, and 
probably omitted it, to avoid those embarrassments. A con- 
stitution, to obtain an accurate detail of all the subdivisions 
of which its great powers will admit, and of all the means 
by which they may be carried into execution, would partake 
of the prolixity of a legal code, and could scarcely be em- 
braced by the human mind. It would, probably, never be 
understood by the public. Its nature, therefore, requires, that 
only its great outlines should be marked, its important ob- 
jects designated, and the minor ingredients which compose 
those objects, be deduced from the nature of the objects 
themselves. That this idea was entertained by the framers 
of the American Constitution, is not only to be inferred 
from the nature of the instrument, but from the language. 
Why else were some of the limitations, found in the 9th 
section of the Ist Article, introduced? It is also, in some 
degree, warranted, by their having omitted to use any restric- 
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tive term which might prevent its receiving a fair and just 
interpretation. In considering this question, then, we must 
never forget, that it is a constitution we are expounding. 
Although, among the enumerated powers of government, 
we do not find the word “bank” or “incorporation,” we 
find the great powers, to lay and collect taxes; to borrow 
money; to regulate commerce; to declare and conduct war; 
and to raise and support armies and navies. The sword and 
the purse, all the external relations, and no inconsiderable 
portion of the industry of the nation, are intrusted to its 
government. It can never be pretended, that these vast pow- 
ers draw after them others of inferior importance, merely 
because they are inferior. Such an idea can never be ad- 
vanced. But it may with great reason be contended, that 
a government, intrusted with such ample powers, on the 
due execution of which the happiness and prosperity of the 
nation so vitally depends, must also be intrusted with ample 
means for their execution. The power being given, it is the 
interest of the nation to facilitate its execution. It can never 
be their interest, and cannot be presumed to have been their 
intention, to clog and embarrass its execution, by withhold- 
ing the most appropriate means. Throughout this vast re- 
public, from the St. Croix to the Gulf of Mexico, from the 
Atlantic to the Pacific, revenue is to be collected and ex- 
pended, armies are to be marched and supported. The exigen- 
cies of the nation may require, that the treasure raised in 
the north should be transported to the south, that raised in 
the east, conveyed to the west, or that this order should be 
reversed. Is that construction of the Constitution to be pre- 
ferred, which would render these operations difficult, hazar- 
dous, and expensive? Can we adopt that construction (unless 
the words imperiously require it), which would impute to 
the framers of that instrument, when granting these powers 
for the public good, the intention of impeding their exercise 
by withholding a choice of means? If, indeed, such be the 
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mandate of the Constitution, we have only to obey; but that 
instrument does not profess to enumerate the means by which 
the powers it confers may be executed; nor does it prohibit 
the creation of a corporation, if the existence of such a being 
be essential, to the beneficial exercise of those powers. It is, 
then, the subject of fair inquiry, how far such means may 
be employed. 

It is not denied, that the powers given to the government 
imply the ordinary means of execution. That, for example, 
of raising revenue, and applying it to national purposes, is 
admitted to imply the power of conveying money from place 
to place, as the exigencies of the nation may require, and of 
employing the usual means of conveyance. But it is denied, 
that the government has its choice of means, or, that it may 
employ the most convenient means, if, to employ them, it 
be necessary to erect a corporation. On what foundation does 
this argument rest? On this alone: the power of creating a 
corporation, is one appertaining to sovereignty, and is not 
expressly conferred on Congress. This is true. But all legis- 
lative powers appertain to sovereignty. The original power 
of giving the law on any subject whatever, is a sovereign 
power; and if the government of the Union is restrained 
from creating a corporation, as a means for performing its 
functions, on the single reason that the creation of a corpora- 
tion is an act of sovereignty; if the sufficiency of this reason 
be acknowledged, there would be some difficulty in sus- 
taining the authority of congress to pass other laws for 
the accomplishment of the same objects. The government 
which has a right to do an act, and has imposed on it, the 
duty of performing that act, must, according to the dictates 
of reason, be allowed to select the means; and those who 
contend that it may not select any appropriate means, that 
one particular mode of effecting the object is excepted, take 
upon themselves the burden of establishing that exception. 

The creation of a corporation, it is said, appertains to sov- 
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ereignty. This is admitted. But to what portion of sovereignty 
does it appertain? Does it belong to one more than to an- 
other? In America, the powers of sovereignty are divided 
between the government of the Union and those of the 
states. They are each sovereign, with respect to the objects 
committed to it, and neither sovereign with respect to the ob- 
jects committed to the other. We cannot comprehend that 
train of reasoning, which would maintain, that the extent 
of power granted by the people is to be ascertained, not by 
the nature and terms of the grant, but by its date. Some 
state constitutions were formed before, some since that of 
the United States. We cannot believe, that their relation 
to each other is in any degree dependent upon this circum- 
stance. Their respective powers must, we think, be precisely 
the same, as if they had been formed at the same time. Had 
they been formed at the same time, and had the people con- 
ferred on the general government the power contained in 
the Constitution, and on the states the whole residuum of 
power, would it have been asserted that the government of 
the Union was not sovereign, with respect to those objects 
which were entrusted to it, in relation to which its laws were 
declared to be supreme? If this could not have been asserted, 
we cannot well comprehend the process of reasoning which 
maintains, that a power appertaining to sovereignty cannot 
be connected with that vast portion of it which is granted 
to the general government, so far as it is calculated to sub- 
serve the legitimate objects of that government. The power 
of creating a corporation, though appertaining to sovereignty, 
is not, like the power of making war, or levying taxes, or of 
regulating commerce, a great substantive and independent 
power, which cannot be implied as incidental to other pow- 
ers, or used as a means of executing them. It is never the 
end for which other powers are exercised, but a means by 
which other objects are accomplished. No contributions are 
made to charity, for the sake of an incorporation, but a 
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corporation is created to administer the charity; no seminary 
of learning is instituted, in order to be incorporated, but the 
corporate character is conferred to subserve the purposes of 
education. No city was ever built, with the sole object of 
being incorporated, but is incorporated as affording the best 
means of being well governed. The power of creating a cor- 
poration is never used for its own sake, but for the purpose 
of effecting something else. No sufficient reason is, therefore, 
perceived, why it may not pass as incidental to those powers 
which are expressly given, if it be a direct mode of executing 
them. 

But the Constitution of the United States has not left 
the right of congress to employ the necessary means, for the 
execution of the powers conferred on the government, to 
general reasoning. To its enumeration of powers is added, that 
of making “all laws which shall be necessary and proper, for 
carrying into execution the foregoing powers, and all other 
powers vested by this Constitution, in the government of the 
United States, or in any department thereof.” The counsel 
for the State of Maryland have urged various arguments, 
to prove that this clause, though, in terms, a grant of power, 
is not so in effect; but is really restrictive of the general right, 
which might otherwise be implied, of selecting means for 
executing the enumerated powers. In support of this proposi- 
tion, they have found it necessary to contend, that this clause 
was inserted for the purpose of conferring on Congress the 
power of making laws. That, without it, doubts might be 
entertained whether Congress could exercise its powers in the 
form of legislation. 

But could this be the object for which it was inserted? A 
government is created by the people, having legislative, execu- 
tive, and judicial powers. Its legislative powers are vested 
in a Congress, which is to consist of a senate and house of 
representatives. Each house may determine the rule of its 
proceedings; and it is declared, that every bill which shall 
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have passed both houses, shall, before it becomes a law, be 
presented to the President of the United States. The 7th sec- 
tion describes the course of proceedings, by which a bill shall 
become a law; and, then, the 8th section enumerates the pow- 
ers of Congress. Could it be necessary to say, that a legisla- 
ture should exercise legislative powers, in the shape of legis- 
lation? After allowing each house to prescribe its own course 
of proceeding, after describing the manner in which a bill 
should become a law, would it have entered into the mind 
of a single member of the convention, that an express power 
to make laws was necessary to enable the legislature to make 

em? That a legislature, endowed with legislative powers, 
can legislate, is a proposition too self-evident to have been 
questioned. 

But the argument on which most reliance is placed, is drawn 
from the peculiar language of this clause. Congress is not 
empowered by it to make all laws, which may have relation 
to the powers conferred on the government, but such only 
as may be “necessary and proper” for carrying them into 
execution. The word “necessary” is considered as control- 
ling the whole sentence, and as limiting the right to pass 
laws for the execution of the granted powers, to such as are 
indispensable, and without which the power would be nuga- 
tory. That it excludes the choice of means, and leaves to 
Congress, in each case, that only which is most direct and 
simple. 

Is it true, that this is the sense in which the word “neces- 
sary” is always used? Does it always import an absolute 
physical necessity, so strong, that one thing, to which another 
may be termed necessary, cannot exist without that other? 
We think it does not. If reference be had to its use, in the 
common affairs of the world, or in approved authors, we 
find that it frequently imports no more than that one thing 
is convenient, or useful, or essential to another. To employ 
the means necessary to an end, is generally understood as 
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employing any means calculated to produce the end, and not 
as being confined to those single means, without which the 
end would be entirely unattainable. Such is the character of 
human language, that no word conveys to the mind, in all 
situations, one single definite idea; and nothing is more com- 
mon than to use words in a figurative sense. Almost all com- 
positions contain words, which, taken in their rigorous sense, 
would convey a meaning different from that which is obviously 
intended. It is essential to just construction, that many words 
which import something excessive, should be understood in 
a more mitigated sense—in that sense which common usage 
justifies. The word “necessary” is of this description. It has 
not a fixed character, peculiar to itself. It admits of all de- 
grees of comparison; and is often connected with words, 
which increase or diminish the impression the mind receives 
of the urgency it imports. A thing may be necessary, very 
necessary, absolutely or indispensably necessary. To no mind 
would the same idea be conveyed by these several phrases. 
This comment on the word is well illustrated by the passage 
cited at the bar, from the 10th section of the Ist Article 
of the Constitution. It is, we think, impossible to compare 
the sentence which prohibits a state from laying “imposts, or 
duties on imports or exports, except what may be absolutely 
necessary for executing its inspection laws,” with that which 
authorizes Congress “‘to make all laws which shall be neces- 
sary and proper for carrying into execution” the powers of 
the general government, without feeling a conviction, that 
the convention understood itself to change materially the 
meaning of the word “necessary” by prefixing the word “ab- 
solutely.”” This word, then, like others, is used in various 
senses; and, in its construction, the subject, the context, the 
intention of the person using them, are all to be taken into 
view. 

Let this be done in the case under consideration. The sub- 
ject is the execution of those great powers on which the 
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welfare of a nation essentially depends. It must have been 
the intention of those who gave these powers, to insure, as 
far as human prudence could insure, their beneficial execu- 
tion. This could not be done, by confining the choice of 
means to such narrow limits as not to leave it in the power 
of Congress to adopt any which might be appropriate, and 
which were conducive to the end. This provision is made 
in a Constitution, intended to endure for ages to come, and 
consequently, to be adapted to the various crises of human 
affairs. To have prescribed the means by which government 
should, in all future time, execute its powers, would have 
been to change, entirely, the character of the instrument, 
and give it the properties of a legal code. It would have 
been an unwise attempt to provide, by immutable rules, for 
exigencies which, if foreseen at all, must have been seen 
dimly, and which can be best provided for as they occur. 
To have declared, that the best means shall not be used, but 
those alone, without which the power given would be nuga- 
tory, would have been to deprive the legislature of the ca- 
pacity to avail itself of experience, to exercise its reason, and 
to accommodate its legislation to circumstances. If we apply 
this principle of construction to any of the powers of the 
government, we shall find it so pernicious in its operation 
that we shall be compelled to discard it. The powers vested 
in Congress may certainly be carried into execution, with- 
out prescribing an oath of office. The power to exact this 
security for the faithful performance of duty is not given, 
nor is it indispensably necessary. The different departments 
may be established; taxes may be imposed and collected; 
armies and navies may be raised and maintained; and money 
may be borrowed, without requiring an oath of office. It might 
be argued, with as much plausibility as other incidental pow- 
ers have been assailed, that the convention was not unmind- 
ful of this subject. The oath which might be exacted—that 
of fidelity to the Constitution—is prescribed, and no other 
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can be required. Yet, he would be charged with insanity, 
who should contend, that the legislature might not superadd 
to the oath directed by the Constitution, such other oath of 
office as its wisdom might suggest. 

So, with respect to the whole penal code of the United 
States whence arises the power to punish, in cases not pre- 
scribed by the Constitution? All admit, that the government 
may, legitimately, punish any violation of its laws; and yet, 
this is not among the enumerated powers of Congress. The 
right to enforce the observance of law, by punishing its in- 
fraction, might be denied, with the more plausibility, because 
it is expressly given in some cases. Congress is empowered “‘to 
provide for the punishment of counterfeiting the securities 
and current coin of the United States,” and “to define and 
punish piracies and felonies committed on the high seas, and 
offenses against the law of nations.” The several powers of 
Congress may exist, in a very imperfect state, to be sure, 
but they may exist and be carried into execution, although 
no punishment should be inflicted, in cases where the right 
to punish is not expressly given. 

Take, for example, the power “‘to establish post-offices and 
post-roads.” This power is executed, by the single act of 
making the establishment. But, from this has been inferred 
the power and duty of carrying the mail along the post-road, 
from one post-office to another. And, from this implied power, 
has again been inferred the right to punish those who steal 
letters from the post-office, or Hoe the mail. It may be said, 
with some plausibility, that the right to carry the mail, and 
to punish those who rob it, is not indispensably necessary to 
the establishment of a post-office and post-road. This right 
is, indeed, essential to the beneficial exercise of the power, 
but not indispensably necessary to its existence. So, of the 
punishment of thé crimes of stealing or falsifying a record 
of process of a court of the United States, or of perjury in 
such court. To punish these offenses, is certainly conducive 
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to the due administration of justice. But courts may exist, 
and may decide the causes brought before them, though such 
crimes escape punishment. 

The baneful influence of this narrow construction on all 
the operations of the government, and the absolute imprac- 
ticability of maintaining it, without rendering the govern- 
ment incompetent to its great objects, might be illustrated 
by numerous examples drawn from the Constitution, and 
from our laws. The good sense of the public has pronounced, 
without hesitation, that the power of punishment appertains 
to sovereignty, and may be exercised, whenever the sover- 
eign has a right to act, as incidental to his constitutional 
powers. It is a means for carrying into execution all sovereign 
powers, and may be used, although not indispensably neces- 
sary. It is a right incidental to the power, and conducive to 
its beneficial exercise. 

If this limited construction of the word “necessary” must 
be abandoned, in order to punish, whence is derived the rule 
which would reinstate it, when the government would carry 
its powers into execution, by means not vindictive in their 
nature? If the word “necessary” means “needful,” “requi- 
site,’ “essential,” “conducive to,” in order to let in the 
power of punishment for the infraction of law; why is it 
not equally comprehensive, when required to authorize the 
use of means which facilitate the execution of the powers of 
government, without the infliction of punishment? 

In ascertaining the sense in which the word “necessary” 
is used in this clause of the Constitution, we may derive some 
aid from that with which it is associated. Congress shall have 
power “to make all laws which shall be necessary and proper 
to carry into execution” the powers of the government. 
If the word “necessary” was used in that strict and rigor- 
ous sense for which the counsel for the State of Maryland 
contend, it would be an extraordinary departure from the 
usual course of the human mind, as exhibited in composi- 
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tion, to add a word, the only possible effect of which is, to 
qualify that strict and rigorous meaning; to present to the 
mind the idea of some choice of means of legislation, not 
strained and compressed within the narrow limits for which 
gentlemen contend. 

But the argument which most conclusively demonstrates 
the error of the construction contended for by the counsel 
for the State of Maryland, is founded on the intention of 
the convention, as manifested in the whole clause. To waste 
time and argument in proving that, without it, congress might 
carry its powers into execution, would not be much less idle 
than to hold a lighted taper to the sun. As little can it be re- 
quired to prove, that in the absence of this clause, Congress 
would have some choice of means. That it might employ 
those which, in its judgment, would most advantageously 
effect the object to be accomplished. That any means adapted 
to the end, any means which tended directly to the execution 
of the constitutional powers of the government, were in 
themselves constitutional. This clause, as construed by the 
State of Maryland, would abridge, and almost annihilate, 
this useful and necessary right of the legislature to select 
its means. That this could not be intended, is, we should 
think, had it not been already controverted, too apparent for 
controversy. 

We think so for the following reasons: Ist. The clause 
is placed among the powers of Congress, not among the limi- 
tations on those powers. 2d. Its terms purport to enlarge, 
not to diminish the powers vested in the government. It pur- 
ports to be an additional power, not a restriction on those 
already granted. No reason has been, or can be assigned, 
for thus concealing an intention to narrow the discretion of 
the national legislature, under words which purport to en- 
large it. The framers of the constitution wished its adoption, 
and well knew that it would be endangered by its strength, 
not by its weakness. Had they been capable of using lan- 
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guage which would convey to the eye one idea, and, after 
deep reflection; impress on the mind, another, they would 
rather have disguised the grant of power, than its limita- 
tion. If then, their intention had been, by this clause, to 
restrain the free use of means which might otherwise have 
been implied, that intention would have been inserted in 
another place, and would have been expressed in terms re- 
sembling these. “In carrying into execution the foregoing 
powers and all others,” &c., “no laws shall be passed but 
such as are necessary and proper.” Had the inténtion been 
to make this clause restrictive, it would unquestionably have 
been so in form as well as in effect. 

The result of the most careful and attentive consideration 
bestowed upon this clause is, that if it does not enlarge, it 
cannot be construed to restrain the powers of Congress, or 
to impair the right of the legislature to exercise its best 
judgment in the selection of measures, to carry into execu- 
tion the constitutional powers of the government. If no other 
motive for its insertion can be suggested, a sufficient one is 
found in the desire to remove all doubts respecting the right 
to legislate on that vast mass of incidental powers which 
must be involved in the Constitution, if that instrument be 
not a splendid bauble. 

We admit, as all must admit, that the powers of the 
government are limited, and that its limits are not to be 
transcended. But we think the sound construction of the Con- 
stitution must allow to the national legislature that discre- 
tion, with respect to the means by which the powers it con- 
fers are to be carried into execution, which will enable that 
body to perform the high duties assigned to it, in the man- 
ner most beneficial to the people. Let the end be legitimate, 
let it be within the scope of the Constitution, and all means 
which are appropriate, which are plainly adapted to that 
end, which are not prohibited, but consistent with the letter 
and spirit of the Constitution, are constitutional. 
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That a corporation must be considered as a means not less 
usual, not of higher dignity, not more requiring a particular 
specification than other means, has been sufficiently proved. 
If we look to the origin of corporations, to the manner in 
which they have been framed in that government from which 
we have derived most of our legal principles and ideas, or 
to the uses to which they have been applied, we find no 
reason to suppose, that a constitution, omitting, and wisely 
omitting, to enumerate all the means for carrying into execu- 
tion the great powers vested in the government, ought to have 
specified this. Had it been intended to grant this power, as 
one which should be distinct and independent, to be exercised 
in any case whatever, it would have found a place among 
the enumerated powers of the government. But being con- 
sidered merely as a means, to be employed only for the pur- 
pose of carrying into execution the given powers, there could 
be no motive for particularly mentioning it. 

The propriety of this remark would seem to be generally 
acknowledged, by the universal acquiescence in the construc- 
tion which has been uniformly put on the 3d section of the 
4th Article of the Constitution. The power to “make all 
needful rules and regulations respecting the territory or other 
property belonging to the United States,” is not more com- 
prehensive, than the power “to make all laws which shall be 
necessary and proper for carrying into execution” the powers 
of the government. Yet all admit the constitutionality of 
a territorial government, which is a corporate body. 

If a corporation may be employed, indiscriminately with 
other means, to carry into execution the powers of the gov: 
ernment, no particular reason can be assigned for excluding 
the use of a bank, if required for its fiscal operations. To use 
one, must be within the discretion of Congress, if it be an 
appropriate mode of executing the powers of government. 
That it is a convenient, a useful, and essential instrument 
in the prosecution of its fiscal operation, is not now a subject 
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of controversy. All those who have been concerned in the 
administration of our finances, have concurred in represent- 
ing its importance and necessity; and so strongly have they 
been felt, that statesmen of the first class, whose previous 
opinions against it had been confirmed by every circumstance 
which can fix the human judgment, have yielded those opin- 
ions to the exigencies of the nation. Under the confederation, 
Congress, justifying the measure by its necessity, transcended, 
perhaps, its powers, to obtain the advantage of a bank; and 
our own legislation attests the universal conviction of the 
utility of this measure. The time has passed away, when 
it can be necessary to enter into any discussion, in order to 
prove the importance of this instrument, as a means to effect 
the legitimate objects of the government. 

But were its necessity less apparent, none can deny its 
being an appropriate measure; and if it is, the degree of its 
necessity, as has been very justly observed, is to be discussed 
in another place. Should Congress, in the execution of its 
powers, adopt measures which are prohibited by the Con- 
stitution; or should Congress, under the pretext of executing 
its powers, pass laws for the accomplishment of objects not 
entrusted to the government; it would become the painful 
duty of this tribunal, should a case requiring such a decision 
come before it, to say, that such an act was not the law -of 
the land. But where the law is not prohibited, and is really 
calculated to effect any of the objects entrusted to the gov- 
ernment, to undertake here to inquire into the degree of its 
necessity, would be to pass the line which circumscribes the 
judicial department, and to tread on legislative ground. This 
court disclaims all pretensions to such a power. 

After this declaration, it can scarcely be necessary to say, 
that the existence of state banks can have no possible influ- 
ence on the question. No trace is to be found in the Consti- 
tution of an intention to create a dependence of the govern- 
ment of the Union on those of the states, for the execution 
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of the great powers assigned to it. Its means are adequate 
to its ends; and on those means alone was it expected to 
rely for the accomplishment of its ends. To impose on it the 
necessity of resorting to means which it cannot control, which 
another government may furnish or withhold, would render 
its course precarious, the result of its measures uncertain, 
and create a dependence on other governments, which might 
disappoint its most important designs, and is incompatible 
with the language of the Constitution. But were it other- 
wise, the choice of means implies a right to choose a national 
bank in preference to state banks, and Congress alone can 
make the selection. 

After the most deliberate consideration, it is the unani- 
mous and decided opinion of this court, that the act to in- 
corporate the Bank of the United States is a law made in 
pursuance of the Constitution, and is a part of the supreme 
law of the land. 

The branches, proceeding from the same stock, and being 
conducive to the complete accomplishment of the object, 
are equally constitutional. It would have been unwise, to 
locate them in the charter, and it would be unnecessarily in- 
convenient, to employ the legislative power in making those 
subordinate arrangements. The great duties of the bank are 
prescribed; those duties require branches; and the bank itself 
may, we think, be safely trusted with the selection of places 
where those branches shall be fixed; reserving always to the 
government the right to require that a branch shall be lo- 
cated where it may be deemed necessary. 

It being the opinion of the court, that the act incorporating 
the bank is constitutional ; and that the power of establishing 
a branch in the State of Maryland might be properly exer- 
cised by the bank itself, we proceed to inquire— 

2. Whether the State of Maryland may, without violating 
the Constitution, tax that branch? .. . 

We are unanimously of opinion, that the law passed by 
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the legislature of Maryland, imposing a tax on the Bank 
of the United States, is unconstitutional and void... . 


10 
IN RE NEAGLE 
135 Unitep States, 1 
SupreMe Court oF THE Unirtep States, 1890 


Opinion RENDERED BY Mr. Justice MILLER 


Appeal from the Circuit Court of the United States for 
the Northern District of California. 


These are the material circumstances produced in evidence 
before the Circuit Court on the hearing of this habeas corpus 
case. It is but a short sketch of a history which is given 
in over five hundred pages in the record, but we think it is 
sufficient to enable us to apply the law of the case to the 
question before us. Without a more minute discussion of 
this testimony, it produces upon us the conviction of a set- 
tled purpose on the part of Terry and his wife, amounting 
to a conspiracy, to murder Justice Field. And we are quite 
sure that if Neagle had been merely a brother or a friend 
of Judge Field, traveling with him, and aware of all the 
previous relations of Terry to the Judge,—as he was,—of 
his bitter animosity, his declared purpose to have revenge 
even to the point of killing him, he would have been justified 
in what he did in defense of Mr. Justice Field’s life, and 
possibly of his own. 

But such a justification would be a proper subject for con- 
sideration on a trial of the case for murder in the courts 


ILLUSTRATIVE CASES 647 


of the State of California, and there exists no authority in 
the courts of the United States to discharge the prisoner 
while held in custody by the State authorities for this of- 
fense, unless there be found in aid of the defense of the 
prisoner some element of power and authority asserted under 
the government of the United States. 

This element is said to be found in the facts that Mr. 
Justice Field, when attacked, was in the immediate discharge 
of his duty as judge of the Circuit Courts of the United 
States within California; that the assault upon him grew 
out of the animosity of Terry and wife, arising out of the 
previous discharge of his duty as circuit justice in the case 
for which they were committed for contempt of court; and 
that the deputy marshal of the United States, who killed 
Terry in defense of Field’s life, was charged with a duty 
under the law of the United States to protect Field from 
the violence which Terry was inflicting, and which was in- 
tended to lead to Field’s death. 

To the inquiry whether this proposition is sustained by 
law and the facts which we have recited, we now address 
ourselves. .. . 

We have no doubt that Mr. Justice Field when attacked 
by Terry was engaged in the discharge of his duties as Cir- 
cuit Justice of the Ninth Circuit, and was entitled to all the 
protection under those circumstances which the law could 
give him. 

It is urged, however, that there exists no statute authorizing 
any such protection as that which Neagle was instructed to 
give Judge Field in the present case, and indeed no protec- 
tion whatever against a vindictive or malicious assault grow- 
ing out of the faithful discharge of his official duties, and 
that the language of section 753 of the Revised Statutes, 
that the party seeking the benefit of the writ of habeas corpus 
must in this connection show that he is “in custody for an 
act done or omitted in pursuance of a law of the United 
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States,” makes it necessary that upon this occasion it should 
be shown that the act for which Neagle is imprisoned was 
done by virtue of an act of Congress. It is not supposed that 
any special act of Congress exists which authorizes the mar- 
shals or deputy marshals of the United States in express 
terms to accompany the judges of the Supreme Court through 
their circuits, and act as a body-guard to them, to defend 
them against malicious assaults against their persons. But 
we are of opinion that this view of the statute is an unwar- 
ranted restriction of the meaning of a law designed to extend 
in a liberal manner the benefit of the writ of habeas corpus 
to persons imprisoned for the performance of their duty. 
And we are satisfied that if it was the duty of Neagle, under 
the circumstances, a duty which could only arise under the 
laws of the United States, to defend Mr. Justice Field from 
a murderous attack upon him, he brings himself within the 
meaning of the section we have recited. This view of the 
subject is confirmed by the alternative provision, that he 
must be in custody “for an act done or omitted in pursu- 
ance of a law of the United States or of an order, process, 
or decree of a court or judge thereof, or is in custody in vio- 
lation of the Constitution or of a law or treaty of the United 
States.” 

In the view we take of the Constitution of the United 
States, any obligation fairly and properly inferrible from 
that instrument, or any duty of the marshal to be derived 
from the general scope of his duties under the laws of the 
United States, is “a law” within the meaning of this phrase. 
It would be a great reproach to the system of government 
of the United States, declared to be within its sphere sov- 
ereign and supreme, if there is to be found within the do- 
main of its powers no means of protecting the judges, in the 
conscientious and faithful discharge of their duties, from 
the malice and hatred of those upon whom their judgments 
may operate unfavorably. .. . 
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Where, then, are we to look for the protection which we 
have shown Judge Field was entitled to when engaged in 
the discharge of his official duties? Not to the courts of the 
United States; because, as has been more than once said 
in this court, in the division of the powers of government 
between the three great departments, executive, legislative 
and judicial, the judicial is the weakest for the purposes of 
self-protection and for the enforcement of the powers which — 
it exercises. The ministerial officers through whom its com- 
mands must be executed are marshals of the United States, 
and belong emphatically to the executive department of the 
government. They are appointed by the President, with the 
advice and consent of the Senate. They are removable from 
office at his pleasure. They are subjected by act of Congress 
to the supervision and control of the Department of Justice, 
in the hands of one of the cabinet officers of the President, 
and their compensation is provided by acts of Congress. The 
same may be said of the district attorneys of the United 
States, who prosecute and defend the claims of the govern- 
ment in the courts. 

The legislative branch of the government can only pro- 
tect the judicial officers by the enactment of laws for that 
purpose, and the argument we are now combating assumes 
that no such law has been passed by Congress. 

If we turn to the executive department of the government, 
we find a very different condition of affairs. The Constitu- 
tion, section 3, article 2, declares that the President “shall 
take care that the laws be faithfully executed,” and he is 
provided with the means of fulfilling this obligation by his 
authority to commission all the officers of the United States, 
and, by and with the advice and consent of the Senate, to 
appoint the most important of them and to fill vacancies. 
He is declared to be commander-in-chief of the army and 
navy of the United States. The duties which are thus im- 
posed upon him he is further enabled to perform by the 
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recognition in the Constitution, and the creation by acts of 
Congress, of executive departments, which have varied in 
number from four or five to seven or eight, the heads of 
which are familiarly called cabinet ministers. These aid him 
in the performance of the great duties of his office, and rep- 
resent him in a thousand acts to which it can hardly be sup- 
posed his personal attention is called, and thus he is enabled 
to fulfill the duty of his great department, expressed in the 
phrase that “he shall take care that the laws be faithfully 
executed.” 

Is this duty limited to the enforcement of acts of Con- 
gress or of treaties of the United States according to their 
express terms, or does it include the rights, duties and obli- 
gations growing out of the Constitution itself, our interna- 
tional relations, and all the protection implied by the nature 
of the government under the Constitution? .. . 

We cannot doubt the power of the President to take meas- 
ures for the protection of a judge of one of the courts of 
the United States, who, while in the discharge of the duties 
of his office, is threatened with a personal attack which may 
probably result in his death, and we think it clear that where 
this protection is to be afforded through the civil power, 
the Department of Justice is the proper one to set in motion 
the necessary means of protection. The correspondence al- 
ready cited in this opinion ‘between the marshal of the North- 
ern District of California, and the Attorney-General, and 
the district attorney of the United States for that district, 
although prescribing no very specific mode of affording his 
protection by the Attorney-General, is sufficient, we think, 
to warrant the marshal in taking the steps which he did 
take, in making the provision which he did make, for the 
protection and defense of Mr. Justice Field. 

But there is positive law investing the marshals and their 
deputies with powers which not only justify what Marshal 
Neagle did in this matter, but which imposed it upon him 
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as a duty. In chapter fourteen of the Revised Statutes of 
the United States, which is devoted to the appointment and 
duties of the district attorneys, marshals, and clerks of the 
courts of the United States, section 788 declares: 

“The marshals and their deputies shall have, in each State, 
the same powers, in executing the laws of the United States, 
as the sheriffs and their deputies in such State may have, by 
law, in executing the laws thereof.” 

If, therefore, a sheriff of the State of California was au- 
thorized to do in regard to the laws of California what Neagle 
did, that is, if he is authorized to keep the peace, to protect 
a judge from assault and murder, then Neagle was authorized 
to do the same thing in reference to the laws of the United 
States...) 

That there is a peace of the United States; that a man 
assaulting a judge of the United States while in the discharge 
of his duties violates that peace; that in such case the mar- 
shal of the United States stands in the same relation to the 
peace of the United States which the sheriff of the county does 
to the peace of the State of California; are questions too 
clear to need argument to prove them. That it would be the 
duty of a sheriff, if one had been present at this assault by 
Terry upon Judge Field, to prevent this breach of the peace, 
to prevent this assault, to prevent the murder which was 
contemplated by it, cannot be doubted. And if, in performing 
this duty, it became necessary for the protection of Judge 
Field, or of himself, to kill Terry, in a case where, like this, 
it was evidently a question of the choice of who should 
be killed, the assailant and violator of the law and disturber 
of the peace, or the unoffending man who was in his power, 
there can be no question of the authority of the sheriff to 
have killed Terry. So the marshal of the United States, 
charged with the duty of protecting and guarding the judge 
of the United States court against this special assault upon 
his person and his life, being present at the critical moment, 
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when prompt action was necessary, found it to be his duty, 
a duty which he had no liberty to refuse to perform, to take 
the steps which resulted in Terry’s death. This duty was 
imposed on him by the section of the Revised Statutes which 
we have cited, in connection with the powers conferred by 
the State of California upon its peace officers, which become, 
by this statute, in proper cases, transferred as duties to the 
marshals of the United States... . 

The result at which we have arrived upon this examina- 
tion is, that in the protection of the person and the life of 
Mr. Justice Field while in the discharge of his official duties, 
Neagle was authorized to resist the attack of Terry upon 
him ; that Neagle was correct in the belief that without prompt 
action on his part the assault of Terry upon the judge would 
have ended in the death of the latter; that such being his 
well-founded belief, he was justified in taking the life of 
Terry, as the only means of preventing the death of the man 
who was intended to be his victim; that in taking the life 
of Terry, under the circumstances, he was acting under the 
authority of the law of the United States, and was justified 
in so doing; and that he is not liable to answer in the courts 
of California on account of his part in that transaction. 

We therefore affirm the judgment of the Circuit Court 
authorizing his discharge from the custody of the sheriff of 
San Joaquin County. 

Mr. Justice Lamar (with whom concurred Mr. CHIEF 
Justice FuLier) dissenting. ... 
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APPENDIX A 


THE CONSTITUTION OF THE UNITED STATES 


The Constitution originally consisted of a Preamble and seven Ar- 
ticles, and in that form was ratified by a convention of the States, Sept. 
17, 1787. The Government under the Constitution was declared in 
effect on the first Wednesday in March, 1789. 


THE CONSTITUTION 


PREAMBLE 


We, the people of the United States, in order to form a more perfect 
Union, establish justice, insure domestic tranquillity, provide for the 
common defence, promote the general welfare, and secure the blessings 
of liberty to ourselves and our posterity, do ordain and establish this 
Constitution for the United States of America. 


ARTICLE I 


Section 1—(Legislative powers; in whom vested :) 

All legislative powers herein granted shall be vested in a Congress 
of the United States, which shall consist of a Senate and House of 
Representatives. 

Section 2—(House of Representatives, how and by whom chosen. 
Qualifications of a Representative. Representatives and direct taxes, 
how apportioned. Enumeration. Vacancies to be filled. Power of choos- 
ing officers, and of impeachment.) 

1. The House of Representatives shall be composed of members 
chosen every second year by the people of the several States, and the 
electors in each State shall have the qualifications requisite for electors 
of the most numerous branch of the State Legislature. 

2. No person shall be a Representative who shall not have attained 
to the age of twenty-five years and been seven years a citizen of the 
United States, and who shall not, when elected, be an inhabitant of 
that State in which he shall be chosen. 

3. Representatives and direct taxes shall be apportioned among the 
several States which may be included within this Union according to 
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their respective numbers, which shall be determined by adding to the 
whole number of free persons, including those bound to service for a 
term of years, and excluding Indians not taxed, three-fifths of all other 
persons. The actual enumeration shall be made within three years after 
the first meeting of the Congress of the United States, and within every 
subsequent term of ten years, in such manner as they shall by law direct. 
The number of Representatives shall not exceed one for every thirty 
thousand, but each State shall have at least one Representative; and 
until such enumeration shall be made, the State of New Hampshire 
shall be entitled to choose 3; Massachusetts, 8; Rhode Island and 
Providence Plantations, 1; Connecticut, 5; New York, 6; New Jersey, 
4; Pennsylvania, 8; Delaware, 1; Maryland, 6; Virginia, 10; North 
Carolina, 5; South Carolina, 5, and Georgia, 3.* 

4. When vacancies happen in the representation from any State, the 
Executive Authority thereof shall issue writs of election to fill such 
vacancies. 

5. The House of Representatives shall choose their Speaker and other 
officers, and shall have the sole power of impeachment. 

Section 3—(Senators, how and by whom chosen. How classified. 
State Executive, when to make temporary appointments, in case, etc. 
Qualifications of a Senator. President of the Senate, his right to vote. 
President pro tem., and other officers of the Senate, how chosen. Power 
to try impeachments. When President is tried, Chief Justice to preside. 
Sentence. ) 

1. The Senate of the United States shall be composed of two Senators 
from each State, chosen by the Legislature thereof, for six years; and 
each Senator shall have one vote. 

2. Immediately after they shall be assembled in consequence of the 
first election, they shall be divided as equally as may be into three 
classes. The seats of the Senators of the first class shall be vacated 
at the expiration of the second year, of the second class at the expira- 
tion of the fourth year, and of the third class at the expiration of the 
sixth year, so that one-third may be chosen every second year; and if 
vacancies happen by resignation, or otherwise, during the recess of the 
Legislature of any State, the Executive thereof may make temporary 
appointments until the next meeting of the Legislature, which shall then 
fill such vacancies. 

3. No person shall be a Senator who shall not have attained to the 
age of thirty years, and been nine years a citizen of the United States, 
and who shall not, when elected be an inhabitant of that State for which 
he shall be chosen. 

4. The Vice-President of the United States shall be President of 
the Senate, but shall have no vote unless they be equally divided. 

5. The Senate shall choose their other officers, and also a.President 


* See Article XIV., Amendments. 
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pro tempore, in the absence of the Vice-President, or when he shall 
exercise the office of President of the United States. 

6. The Senate shall have the sole power to try all impeachments. 
When sitting for that purpose, they shall be on oath or affirmation. 
When the President of the United States is tried, the Chief Justice 
shall preside; and no person shall be convicted without the concurrence 
of two-thirds of the members present. 

7. Judgment in cases of impeachment shall not extend further than 
to removal from office, and disqualification to hold and enjoy any office 
of honor, trust, or profit under the United States; but the party con- 
victed shall nevertheless be liable and subject to indictment, trial, judg- 
ment, and punishment, according to law. 

Section 4—(Times, etc., of holding elections, how prescribed. One 
session in each year.) 

1. The times, places, and manner of holding elections for Senators 
and Representatives shall be prescribed in each State by the Legislature 
thereof; but the Congress may at any time by law make or alter such 
regulations, except as to the places of choosing Senators. 

2. The Congress shall assemble at least once in every year, and such 
meeting shall be on the first Monday in December, unless they shall 
by law appoint a different day. 

Section 5—(Membership, Quorum, Adjournments, Rules. Power to 
punish or expel. Journal. Time of adjournments, how limited, etc.) 

1. Each House shall be the judge of the elections, returns, and 
qualifications of its own members, and a majority of each shall con- 
stitute a quorum to do business; but a smaller number may adjourn 
from day to day, and may be authorized to compel the attendance ef 
absent members in such manner and under such penalties as each 
House may provide. 

2. Each House may determine the rules of its proceedings, punish its 
members for disorderly behavior, and with the concurrence of two 
thirds expel a member. 

3. Each House shall keep a journal of its proceedings, and frem 
time to time publish the same, excepting such parts as may in their 
judgment require secrecy; and the yeas and nays of the members of 
either House on any question shall, at the desire of one-fifth of those 
present, be entered on the journal. 

4. Neither House, during the session of Congress shall, without the 
consent of the other, adjourn for more than three days, nor to any 
other place than that in which the two Houses shall be sitting. 

Section 6—(Compensation. Privileges. Disqualification in certain 
cases. 

Ue the Senators and Representatives shall receive a compensation 
for their services to be ascertained by law, and paid out of the Treasury 
of the United States. They shall in all cases, except treason, felony, and 
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breach of the peace, be privileged from arrest during their attendance 
at the session of their respective Houses, and in going to and returning 
from the same; and for any speech or debate in either House they shall 
not be questioned in any other place. 

2. No Senator or Representative shall, during the time for which 
he was elected, be appointed to any civil office under the authority of 
the United States which shall have been created, or the emoluments 
whereof shall have been increased during such time; and no person 
holding any office under the United States shall be a member of either 
House during his continuance in office. 

Section 7—(House to originate all revenue bills. Veto. Bill may 
be passed by two-thirds of each House, notwithstanding, etc. Bill, not 
returned in ten days, to become a law. Provisions as to orders, con- 
current resolutions, etc.) 

1. All bills for raising revenue shall originate in the House of 
Representatives, but the Senate may propose or concur with amend- 
ments, as on other bills. 

2. Every bill which shall have passed the House of Representatives 
and the Senate shall, before it becomes a law, be presented to the Pres- 
ident of the United States; if he approve, he shall sign it, but if not, 
he shall return it, with his objections, to that House in which it shall 
have originated, who shall enter the objections at large on their journal, 
and proceed to reconsider it. If after such reconsideration two-thirds 
of that House shall agree to pass the bill, it shall be sent, together 
with the objections, to the other House, by which it shall likewise be 
reconsidered ; and if approved by two-thirds of that House it shall be- 
ceme a law. But in all such cases the votes of both Houses shall be 
determined by yeas and nays, and the names of the persons voting for 
and against the bill shall be entered on the journal of each House 
respectively. If any bill shall not be returned by the President within 
ten days (Sundays excepted) after it shall have been presented to him, 
the same shall be a law in like manner as if he had signed it, unless 
the Congress by their adjournment prevents its return; in which case 
it shall not be a law. 

3. Every order, resolution, or vote to which the concurrence of the 
Senate and House of Representatives may be necessary (except on a 
question of adjournment) shall be presented to the President of the 
United States; and before the same shall take effect shall be approved 
by him, or being disapproved by him, shall be repassed by two-thirds 
of the Senate and the House of Representatives, according to the rules 
and limitations prescribed in the case of a bill. 

Section 8—(Powers of Congress.) 

1. The Congress shall have power: 

To lay and collect taxes, duties, imposts, and excises, to pay the debts 
and provide for the common defence and general welfare of the United 
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States; but all duties, imposts, and excises shall be uniform throughout 
the United States. 

2. To borrow money on the credit of the United States. 

3. To regulate commerce with foreign nations, and among the several 
States, and with the Indian tribes. 

4. To establish an uniform rule of naturalization and uniform laws 
on the subject of bankruptcies throughout the United States. 

5. To coin money, regulate the value thereof, and of foreign coin, 
and fix the standard of weights and measures. 

6. To provide for the punishment of counterfeiting the securities and 
current coin of the United States. 

7. To establish post-offices and post-roads. 

8. To promote the progress of science and useful arts by securing 
for limited times to authors and inventors the exclusive rights to their 
respective writings and discoveries. 

9. To constitute tribunals inferior to the Supreme Court. 

10. To define and punish piracies and felonies committed on the 
high seas, and offences against the law of nations. 

11. To declare war, grant letters of marque and reprisal, and make 
rules concerning captures on land and water. 

12. To raise and support armies, but no appropriation of money 
to that use shall be for a longer term than two years. 

13. To provide and maintain a navy. 

14. To make rules for the government and regulation of the land 
and naval forces. 

15. To provide for calling forth the militia to execute the laws of 
the Union, suppress insurrections, and repel invasions. 

16. To provide for organizing, arming, and disciplining the militia, 
and for governing such part of them as may be employed in the 
service of the United States, reserving to the States respectively the 
appointment of the officers, and the authority of training the militia 
according to the discipline prescribed by Congress. 

17. To exercise exclusive legislation in all cases whatsoever over 
such district (not exceeding ten miles square) as may, by cession of 
particular States and the acceptance of Congress, become the seat of 
Government of the United States, and to exercise like authority over 
all places purchased by the consent of the Legislature of the State in 
which the same shall be, for the erection of forts, magazines, arsenals, 
dock-yards, and other needful buildings. 

18. To make all laws which shall be necessary and proper for carry- 
ing into execution the foregoing powers and all other powers vested 
by this Constitution in the Government of the United States, or in any 
department or officer thereof. 

Section 9—(Provision as to migration or importation of certain 
persons. Habeas Corpus. Bills of attainder, etc. Taxes, how apportioned. 
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No export duty. No commercial preference. Money, how drawn 
from Treasury, etc. No titular nobility. Officers not to receive pres- 
ents, etc.) 

1. The migration or importation of such persons as any of the States 
now existing shall think proper to admit shall not be prohibited by the 
Congress prior to the year one thousand eight hundred and eight, but 
a tax or duty may be imposed on such importation, not exceeding ten 
dollars for each person. 

2. The privilege of the writ cf habeas corpus shall not be suspended, 
unless when in cases of rebellion or invasion the public safety may re- 
quire it. 

3. No bill of attainder or ex post facto law shall be passed. 

4. No capitation or other direct tax shall be laid, unless in propor- 
tion to the census or enumeration hereinbefore directed to be taken. 

5. No tax or duty shall be laid on articles exported from any State. 

6. No preference shall be given by any regulation of commerce or 
revenue to the ports of one State over those of another, nor shall vessels 
bound to or from one State be obliged to enter, clear, or pay duties in 
another. 

7. No money shall be drawn from the Treasury but in consequence 
of appropriations made by law; and a regular statement and account 
of the receipts and expenditures of all public money shall be published 
from time to time. 

8. No title of nobility shall be granted by the United States. And 
no person holding any office of profit or trust under them shall, with- 
out the consent of the Congress, accept of any present, emolument, 
office, or title of any kind whatever from any king, prince, or foreign 
state. 

Section 10—(States prohibited from the exercise of certain powers.) 

1. No State shall enter into any treaty, alliance, or confederation, 
grant letters of marque and reprisal, coin money, emit bills of credit, 
make anything but gold and silver coin a tender in payment of debts, 
pass any bill of attainder, ex post facto law, or law impairing the 
obligation of contracts, or grant any title of nobility. 

2. No State shall, without the consent of the Congress, lay any 
impost or duties on imports or exports, except what may be absolutely 
necessary for executing its inspection laws, and the net produce of all 
duties and imposts, laid by any State on imports or exports, shall be 
for the use of the Treasury of the United States; and all such laws 
shall be subject to the revision and control of the Congress. 

3. No State shall, without the consent of Congress, lay any duty of 
tonnage, keep troops or ships of war in time of peace, enter into agree- 
ment or compact with another State, or with a foreign power, or engage 


in war, unless actually invaded, or in such imminent danger .as will 
not admit of delay. 
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ARTICLE II 


Section 1—(President; his terms of office. Electors of President; 
number and how appointed. Electors to vote on same day. Qualifica- 
tion of President. On whom his duties devolve in case of his removal, 
death, etc. President’s compensation. His oath of office.) 

1. The Executive power shall be vested in a President of the 
United States of America. He shall hold his office during the term of 
four years, and, together with the Vice-President, chosen for the same 
term, be elected as follows: 

2. Each State shall appoint, in such manner as the Legislature 
thereof may direct, a number of electors equal to the whole number of 
Senators and Representatives to which the State may be entitled in the 
Congress; but no Senator or Representative or person holding an office 
of trust or profit under the United States shall be appointed an elector. 

3. The electors shall meet in their respective States and vote by 
ballot for two persons, of whom one at least shall not be an inhabitant 
of the same State with themselves. And they shall make a list of all the 
persons voted for, and of the number of votes for each, which list they 
shall sign and certify and transmit, sealed, to the seat of the Govern- 
ment of the United States, directed to the President of the Senate. 
The President of the Senate shall, in the presence of the Senate and 
House of Representatives, open all the certificates, and the votes shall 
then be counted. The person having the greatest number of votes shall 
be the President, if such number be a majority of the whole number 
of electors appointed, and if there be more than one who have such 
majority, and have an equal number of votes, then the House of 
Representatives shall immediately choose by ballot one of them for 
President ; and if no person have a majority, then from the five highest 
on the list the said House shall in like manner choose, the President. 
But in choosing the President, the vote shall be taken by States, the 
representation from each State having one vote. A quorum, for this 
purpose, shall consist of a member or members from two-thirds of the 
States, and a majority of all the States shall be necessary to a choice. 
In every case, after the choice of the President, the person having the 
greatest number of votes of the electors shall be the Vice President. 
But if there should remain two or more who have equal votes, the 
Senate shall choose from them by ballot the Vice President.* 

4. The Congress may determine the time of choosing the electors 
and the day on which they shall give their votes, which day shall be 
the same throughout the United States. 

5. No person except a natural born citizen, or a citizen of the United 

* This clause is superseded by Article XII., Amendments. 
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States at the time of the adoption of this Constitution, shall be eligible 
to the office of President; neither shall any person be eligible to that 
office who shall not have attained to the age of thirty-five years and 
been fourteen years a resident within the United States. 

6. In case of the removal of the President from office, or of his 
death, resignation, or inability to discharge the powers and duties of 
the said office, the same shall devolve on the Vice President, and the 
Congress may by law provide for the case of removal, death, resigna- 
tion, or inability, both of the President and Vice President, declar- 
ing what officer shall then act as President, and such officer shall act 
accordingly until the disability be removed or a President shall be 
elected. 

7. The President shall, at stated times, receive for his services a 
compensation which shall neither be increased nor diminished during 
the period .for which he shall have been elected, and he shall not re- 
ceive within that period any other emolument from the United States, 
or any of them. 

8. Before he enter on the execution of his office he shall take the 
following oath or affirmation: 

“J do solemnly swear (or affirm) that I will faithfully execute the 
office of President of the United States, and will, to the best of my 
ability, preserve, protect, and defend the Constitution of the United 
States.” 

Section 2—(President to be Commander-in-Chief. He may require 
opinions of Cabinet Officers, etc., may pardon. Treaty-making power. 
Nomination of certain officers. When President may fill vacancies.) 

1. The President shall be Commander-in-Chief of the Army and 
Navy of the United States, and of the militia of the several States 
when called into the actual service of the United States; he may re- 
quire the opinion, in writing, of the principal officer in each of the 
executive departments upon any subject relating to the duties of their 
respective offices, and he shall have power to grant reprieves and 
pardons for offences against the United States except in cases of im- 
peachment. 

2. He shall have power, by and with the advice and consent of the 
Senate, to make treaties, provided two-thirds of the Senators present 
concur; and he shall nominate and by and with the advice and consent 
of the Senate shall appoint ambassadors, other public ministers and 
consuls, judges of the Supreme Court, and all other officers of the 
United States whose appointments are not herein otherwise provided 
for, and which shall be established by law: but the Congress may 
by law vest the appointment of such inferior officers as they think 
proper in the President alone, in the courts of law, or in the head$ of 
departments. 

3. The President shall have power to fill up all vacancies that may 
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happen during the recess of the Senate by granting commissions, which 
shall expire at the end of their next session. 

Section 3—(President shall communicate to Congress. He may 
convene and adjourn Congress, in case of disagreement, etc. Shall 
receive ambassadors, execute laws, and commission officers.) 

He shall from time to time give to the Congress information of the 
state of the Union, and recommend to their consideration such measures 
as he shall judge necessary and expedient; he may, on extraordinary 
occasions, convene both Houses, or either of them, and in case of dis- 
agreement between them with respect to the time of adjournment, he 
may adjourn them to such time as he shall think proper; he shall re- 
ceive ambassadors and other public ministers; he shall take care that 
the laws be faithfully executed, and shall commission all the officers 
of the United States. 

Section 4—(AII civil offices forfeited for certain crimes.) 

The President, Vice President, and all civil officers of the United 
States shall be removed from office on impeachment for, and conviction 
of, treason, bribery or other high crimes and misdemeanors. 


ARTICLE III 


Section 1—(Judicial powers. Tenure. Compensation.) 

The judicial power of the United States shall be vested in one 
supreme Court, and in such inferior courts as the Congress may from 
time to time ordain and establish. The judges, both of the supreme and 
inferior Courts, shall hold their offices during good behavior, and shall 
at stated times receive for their services a compensation which shall not 
be diminished during their continuance in office. 

Section 2—(Judicial power; to what cases it extends. Original 
jurisdiction of Supreme Court. Appellate. Trial by jury, etc. Trial, 
where.) 

1. The judicial power shall extend to all cases in law and equity 
arising under this Constitution, the laws of the United States, and 
treaties made, or which shall be made, under their authority; to all 
cases affecting ambassadors, other public ministers and consuls; to all 
cases of admiralty and maritime jurisdiction; to controversies to which 
the United States shall be a party; to controversies between two or more 
States, between a State and citizens of another State, between citizens 
of different States, between citizens of the same State claiming lands 
under grants of different States, and between a State, or the citizens 
thereof, and foreign states, citizens, or subjects. 

2. In all cases affecting ambassadors, other public ministers, and 
consuls, and those in which a State shall be party, the supreme Court 
shall have original jurisdiction. In all the other cases before mentioned 
the supreme Court shall have appellate jurisdiction both as to law 
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and fact, with such exceptions and under such regulations as the Con- 
gress shall make. 

3. The trial of all crimes, except in cases of impeachment, shall be 
by jury, and such trial shall be held in the State where the said crimes 
shall have been committed; but when not committed within any State 
the trial shall be at such place or places as the Congress may by law 
have directed. 

Section 3—(Treason defined. Proof of. Punishment of.) 

1. Treason against the United States shall consist only in levying 
war against them, or in adhering to their enemies, giving them aid and 
comfort. No person shall be convicted of treason unless on the testi- 
mony of two witnesses to the same overt act, or on confession in open 
court. 

2. The Congress shall have power to declare the punishment of 
treason, but no attainder of treason shall work corruption of blood or 
forfeiture except during the life of the person attained. 


ARTICLE IV 


Section 1—(Each State to give credit to the public acts, etc., of 
every other State.) 

Full faith and credit shall be given in each State to the public acts, 
records, and judicial proceedings of every other State. And the Congress 
may by general laws prescribe the manner in which such acts, records, 
and proceedings shall be proved, and the effect thereof. 

Section 2—(Privileges of citizens of each State. Fugitives from 
justice to be delivered up. Persons held to service having escaped, to 
be delivered up.) : 

1. The citizens of each State shall be entitled to all privileges and 
immunities of citizens in the several States. 

2. A person charged in any State with treason, felony, or other 
crime, who shall flee from justice, and be found in another State, shall, 
on demand of the Executive authority of the State from which he fled, 
be delivered up, to be removed to the State having jurisdiction of the 
crime. 

3. No person held to service or labor in one State, under the laws 
thereof, escaping into another shall in consequence of any law or regu- 
lation therein, be discharged from such service or labor, but shall be 
delivered up on claim of the party to whom such service or labor may 
be due. 

Section 3—(Admission of new States. Power of Congress over ter- 
ritory and other property.) 

1. New States may be admitted by the Congress into this Union; 
but no new States shall be formed or erected within the jurisdiction 
of any other State, nor any State be formed by the junction of two or 
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more States, or parts of States, without the consent of the Legislatures 
of the States concerned, as well as of the Congress. 

2. The Congress shall have power to dispose of and make all needful 
rules and regulations respecting the territory or other property belong- 
ing to the United States; and nothing in this Constitution shall be so 
construed as to prejudice any claims of the United States, or of any 
particular State. 

Section 4—(Republican form of government guaranteed. Each State 
to be protected.) 

The United States shall guarantee to every State in this Union a 
Republican form of government, and shall protect each of them against 
invasion, and, on application of the Legislature, or of the Executive 
(when the Legislature cannot be convened), against domestic violence. 


ARTICLE V 


(Constitution; how amended. Proviso.) 

The Congress, whenever two-thirds of both Houses shall deem it 
necessary, Shall propose amendments to this Constitution, or, on the 
application of the Legislatures of two-thirds of the several States, 
shall call a convention for proposing amendments, which, in either case, 
shall be valid to all intents and purposes, as part of this Constitution, 
when ratified by the Legislatures of three-fourths of the several States, 
or by conventions in three-fourths thereof, as the one or the other 
mode of ratification may be proposed by the Congress; provided that 
no amendment which may be made prior to the year one thousand 
eight hundred and eight shall in any manner affect the first and fourth 
clauses in the Ninth Section of the First Article; and that no State, 
without its consent, shall be deprived of its equal suffrage in the 
Senate. 


ARTICLE VI 


(Certain debts, etc., declared valid. Supremacy of Constitution, 
treaties, and laws of the United States. Oath to support Constitution, 
by whom taken. No religious test.) 

1. All debts contracted and engagements entered into before the 
adoption of this Constitution shall be as valid against the United 
States under this Constitution as under the Confederation. 

2. This Constitution and the laws of the United States which shall 
be made in pursuance thereof and all treaties made, or which shall be 
made, under the authority of the United States, shall be the supreme 
law of the land, and the judges in every State shall be bound thereby, 
anything in the Constitution or laws of any State to the contrary not- 


withstanding. 
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3. The Senators and Representatives before mentioned, and the mem- 
bers of the several State Legislatures, and all executive and judicial 
officers, both of the United States and of the several States, shall be 
bound by oath or affirmation to support this Constitution; but no re- 
ligious test shall ever be required as a qualification to any office or 
public trust under the United States. 


ARTICLE VII 


(What ratification shall establish Constitution.) 

The ratification of the Conventions of nine States shall be sufficient 
for the establishment of this Constitution between the States so ratify- 
ing the same. 


AMENDMENTS TO THE CONSTITUTION OF THE 
UNITED STATES 


THE TEN ORIGINAL AMENDMENTS 
(Declared in force December 15, 1791.) 


ARTICLE I 


Rexicious EstaBLIsHMENT PROHIBITED, FREEDOM OF SPEECH, OF 
THE Press, AND RicHtT TO PETITION 


Congress shall make no law respecting an establishment of religion, 
or prohibiting the free exercise thereof; or abridging the freedom 
of speech or of the press; or the right of the people peaceably to 
assemble and to petition the Government for a redress of grievances. 


ARTICLE II 
Ricut to Keep anp Bear ARMS 


A well-regulated militia being necessary to the security of a free 
State, the right of the people to keep and bear arms shall not be in- 
fringed, 

ARTICLE III 


No Soxprer TO Be QuarTERED IN ANy Houser, Un.Ess, Etc. 


No soldier shall, in time of peace, be quartered in any house with- 
out the consent of the owner, nor in time of war but in a manner to 
be prescribed by law. 
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ARTICLE IV 
RicHut oF SEARCH AND SEIZURE REGULATED 


The right of the people to be secure in their persons, houses, papers, 
and effects, against unreasonable searches and seizures, shall not be 
violated, and no warrants shall issue but upon probable cause, sup- 
ported by oath or affirmation, and particularly describing the place to 
be searched, and the persons or things to be seized. 


ARTICLE V 


Provisions CoNCERNING ProsecuTIon, TRIAL AND PUNISHMENT— 
PrivaTE Property Not To Be TAKEN For Pustic Ussz, 
WitHoUT CoMPENSATION 


No person shall be held to answer for a capital or otherwise infamous 
crime unless on a presentment or indictment of a Grand Jury, except 
in cases arising in the land or naval forces, or in the militia, when in 
actual service, in time of war or public danger; nor shall any person 
be subject for the same offense to be twice put in jeopardy of life or 
limb ; nor shall be compelled in any criminal case to be a witness against 
himself, nor be deprived of life, liberty, or property, without due 
process of law; nor shall private property be taken for public use with- 
out just compensation. 


ARTICLE VI 
Ricut To SpeEDy TRIAL, WITNESSES, ETC. 


In all criminal prosecutions, the accused shall enjoy the right to 
a speedy and public trial, by an impartial jury of the State and district 
wherein the crime shall have been committed, which districts shall have 
been previously ascertained by law, and to be informed of the nature 
and cause of the accusation; to be confronted with the witnesses against 
him; to have compulsory process for obtaining witnesses in his favor, 
and to have the assistance of counsel for his defense. 


ARTICLE VII 
RicHT oF TRIAL BY JURY 


In suits at common law, where the value in controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved, and no fact 
tried by a jury shall be otherwise re-examined in any court of the 
United States than according to the rules of the common law. 
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ARTICLE VIII 
Excessive Bart orn Fines AND CRUEL PUNISHMENT PROHIBITED 


Excessive bail shall not be required, nor excessive fines imposed, 
nor cruel and unusual punishments inflicted. 


ARTICLE IX 
RuLeE oF CoNSTRUCTION OF CONSTITUTION 


The enumeration in the Constitution of certain rights shall not be 
construed to deny or disparage others retained by the people. 


ARTICLE X 
Ricuts oF States UNDER CONSTITUTION 


The powers not delegated to the United States by the Constitution, 
nor prohibited by it to the States, are reserved to the States respectively, 
or to the people. 


ARTICLE XI 
JupDICIAL Powers CoNstTRUED 


The following amendment was proposed to the Legislatures of the 
several States by the Third Congress on the 5th of March, 1794, and 
was declared to have been ratified in a message from the President to 
Congress, dated Jan. 8, 17098. 

The judicial power of the United States shall not be construed to 
extend to any suit in law or equity, commenced or prosecuted against 
one of the United States, by citizens of another State, or by citizens 
or subjects of any foreign state. 


ARTICLE XII 
MANNER OF CHOOSING PRESIDENT AND VICE-PRESIDENT 


The following amendment was proposed to the Legislatures of the 
several States by the Eighth Congress on the rath of December, 1803, 
and was declared to have been ratified in a proclamation by the Secre- 
tary of State, dated September 25th, 1804. It was ratified by all the 
ps except Connecticut, Delaware, Massachusetts, and New Hamp- 
shire. 


The Electors shall meet in their respective States, and vote by ballot 
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for President and Vice-President, one of whom at least shall not be an 
inhabitant of the same State with themselves; they shall name in their 
ballots the person voted for as President, and in distinct ballots the 
person voted for as Vice-President; and they shall make distinct lists 
of all persons voted for as President, and of all persons voted for as 
Vice-President, and of the number of votes for each, which list they 
shall sign and certify, and transmit, sealed, to the seat of the Govern- 
ment of the United States, directed to the President of the Senate; the 
President of the Senate shall, in the presence of the Senate and House 
of Representatives, open all the certificates and the votes shall then be 
counted; the person having the greatest number of votes for Presi- 
dent shall be the President, if such number be a majority of the whole 
number of Electors appointed; and if no person have such majority, 
then from the persons having the highest number, not exceeding three, 
on the list of those voted for as President, the House of Representatives 
shall choose immediately, by ballot, the President. But in choosing the 
President, the votes shall be taken by States, the representation from 
each State having one vote; a quorum for this purpose shall consist 
of a member or members from two-thirds of the States, and a majority 
of all the States shall be necessary to a choice. And if the House of 
Representatives shall not choose a President, whenever the right of 
choice shall devolve upon them, before the fourth day of March next 
following, then the Vice-President shall act as President, as in the 
case of the death or other constitutional disability of the President. 
The person having the greatest number of votes as Vice-President shall 
be the Vice-President if such number be a majority of the whole 
number of Electors appointed, and if no person have a majority, then 
from the two highest numbers on the list the Senate shall choose the 
Vice-President; a quorum for the purpose shall consist of two-thirds 
of the whole number of Senators, and a majority of the whole number 
shall be necessary to a choice. But no person constitutionally ineligible 
to the office of President shall be eligible to that of Vice-President of 
the United States. 


ARTICLE XIII 
SLAVERY ABOLISHED 


The following amendment was proposed to the Legislatures of the 
several States by the Thirty-eighth Congress on the rst of February, 
1865, and was declared to have been ratified in a proclamation by 
the Secretary of State dated December 18, 1865. It was rejected by 
Delaware and Kentucky: was conditionally ratified by Alabama and 
Mississippi: and Texas took no action. 

1. Neither slavery nor involuntary servitude, except as a punish- 
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ment for crime whereof the party shall have been duly convicted, shall 
exist within the United States, or any place subject to their jurisdiction. 

2. Congress shall have power to enforce this article by appropriate 
legislation. 


ARTICLE XIV 
Cit1zENsuip Ricuts Not to Be ABRIDGED 


The following, popularly known as the Reconstruction Amendment, 
was proposed to the Legislatures of the several States by the Thirty- 
ninth Congress on the 16th of June, 1866, and was declared to have 
been ratified in a proclamation by the Secretary of State, dated July 
23, 1868. The amendment got the support of 23 Northern States: it 
was rejected by Delaware, Kentucky, Maryland, and 10 Southern 
States. California took no action. Subsequently it was ratified by the 
10 Southern States. 

1. All persons born or naturalized in the United States, and subject 
to the jurisdiction thereof, are citizens of the United States and of the 
State wherein they reside. No State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens of the United 
States; nor shall any State deprive any person of life, liberty, or 
property without due process of law, nor deny to any person within its 
jurisdiction the equal protection of the*laws. 


APPORTIONMENT OF REPRESENTATIVES IN CONGRESS 


2. Representatives shall be apportioned among the several States 
according to their respective numbers, counting the whole number of 
persons in each State excluding Indians not taxed. But. when the right 
to vote at any election for the choice of Electors for President and 
Vice-President of the United States, Representatives in Congress, the 
executive and judicial officers of a State, or the members of the Legis- 
lature thereof, is denied to any of the male inhabitants of such State, 
being of twenty-one years of age, and citizens of the United States, or 
in any way abridged, except for participation in rebellion or other crime, 
the basis of representation therein shall be reduced in the proportion 
which the number of such male citizens shall bear to the whole number 
of male citizens twenty-one years of age in such State. 


Power oF Concress TO Remove Disasititres oF UNITED STATES 
OFFICIALS FOR REBELLION 


3. No person shall be a Senator or Representative in Congress, or 
Elector of President and Vice-President or hold any office, civil or 
military, under the United States, or under any State, who, having 
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previously taken an oath, as a member of Congress, or as an officer of 
the United States, or as a member of any State Legislature or as an 
executive or judicial officer of any State, to support the Constitution of 
the United States, shall have engaged in insurrection or rebellion 
against the same, or given aid or comfort to the enemies thereof. But 
Congress may, by a vote of two-thirds of each House, remove such 
disability. 
Wuat Pusiic Dests ArE VALID 


4. The validity of the public debt of the United States, authorized 
by law, including debts incurred for payment of pensions and bounties 
for services in suppressing insurrection and rebellion, shall not be ques- 
tioned. But neither the United States nor any State shall assume or 
pay any debt or obligation incurred in aid of insurrection or rebellion 
against the United States, or any claim for the loss or emancipation 
of any slave; but all such debts, obligations, and claims shall be held 
illegal and void. 

5. The Congress shall have power to enforce by appropriate legisla- 
tion the provisions of this article. 


ARTICLE XV 
Eguat RicHts ror WHITE AND CoLorED CITIZENS 


The following amendment was proposed to the Legislatures of the 
several States by the Fortieth Congress on the 27th of February, 1869, 
and was declared to have been ratified in a proclamation by the Secre- 
tary of State, dated March 30, 1870. It was not acted on by Tennessee: 
at was rejected by California, Delaware, Kentucky, Maryland, and 
Oregon: ratified by the remaining 30 States. New York rescinded its 
ratification January 5, 1870. New Jersey rejected it in 1870, but 
ratified tt in 1871. 

1. The right of the citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on account 
of race, color, or previous condition of servitude. 

2. The Congress shall have power to enforce this article by appro- 
priate legislation. 


ARTICLE XVI 
Income Taxes AUTHORIZED 


The following amendment was proposed to the Legislatures of the 
several States by the Sixty-first Congress on the rath day of July, 1909, 
and was declared to have been ratified in a proclamation by the Secre- 
tary of State, dated February 25, 1913. The income tax amendment 
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was ratified by all the States except Connecticut, Florida, Pennsylvania, 
Rhode Island, Utah and Virginia, 

The Congress shall have power to lay and collect taxes on incomes, 
from whatever sources derived, without apportionment among the 
several States, and without regard to any census or enumeration. 


ARTICLE XVII 
Unitep States SENATORS TO Be Exvectep sy Direct PorpuLtar VoTE 


The following amendment was proposed to the Legislatures of the 
several States by the Sixty-second Congress on the 16th day of May, 
1912, and was declared to have been ratified in a proclamation by the 
Secretary of State, dated May 31, 1913. It got the vote of all the 
States except Alabama, Delaware, Florida, Georgia, Kentucky, Lout- 
siana, Maryland, Mississippi, Rhode Island, South Carolina, Utah, 
and Virginia. 

1. The Senate of the United States shall be composed of two Sena- 
tors from each State, elected by the people thereof, for six years; and 
each Senator shall have one vote. The electors in each State shall have 
the qualifications requisite for electors of the most numerous branch 
of the State Legislatures. 


VACANCIES IN SENATORSHIPS, WHEN GovEeRNoR May FIL sy 
APPOINTMENT 


2. When vacancies happen in the representation of any State in the 
Senate, the executive authority of such State shall issue writs of elec- 
tion to fill such vacancies: Provided, That the Legislature of any State 
may empower the Executive thereof to make temporary appointment 
until the people fill the vacancies by election as the Legislature may 
direct. 

3. This amendment shall not be so construed as to affect the election 
or term of any Senator chosen before it becomes valid as part of the 
Constitution. 


ARTICLE XVIII 
Liguor Prouipition AMENDMENT 


The following amendment was proposed to the Legislatures of the 
several States by the Sixty-fifth Congress, December 18, 1917: and 
on January 29, 1919, the United States Secretary of State proclaimed 
tts adoption by 36 States, and declared it in effect on January 16, 
1920. 

The Amendment ultimately was adopted by all the States except Con- 
necticut, New Jersey and Rhode Island. 
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Enforcement of the National Prohibition Act was in effect at 12 
P. M., January 16, 1920, except as to certain sections of Title II, 
wherein other dates were specified. 

Early in 1920, the validity of the Eighteenth Amendment was upheld 
by the Supreme Court of the United States, in suits to void, brought 
by the States of Rhode Island and New Jersey, and by various brewers 
and distillers. 

1. After one year from the ratification of this article the manu- 
facture, sale, or transportation of intoxicating liquors within, the im- 
portation thereof into, or the exportation thereof from the United 
States and all territory subject to the jurisdiction thereof for beverage 
purposes is hereby prohibited. 

2. The Congress and the several States shall have concurrent power 
to enforce this article by appropriate legislation. 

3. This article shall be inoperative unless it shall have been ratified 
as an amendment to the Constitution by the Legislatures of the several 
States, as provided in the Constitution, within seven years from the 
date of the submission hereof to the States by the Congress. 


ARTICLE XIX 
Giving NatTion-WIDE SUFFRAGE TO WomeEN 


The following amendment was proposed to the Legislatures of the 
several States by the Sixty-fifth Congress, having been adopted by the 
House of Representatives, May 21, 1919, and by the Senate June 4, 
1919. Ou August 26, 1920, the United States Secretary of State pro- 
claimed it in effect, having been adopted (June 10, 1919-August 18, 
1920) by three-quarters of the States. The Tennessee House, August 
31, rescinded its ratification, 47 to 24. 

1. The right of citizens of the United States to vote shall not be 
denied or abridged by the United States or by any State on account 
of sex. 

2. Congress shall have power to enforce this article by appropriate 
legislation. 


THE PROPOSED ARTICLE XX 
FEDERAL REGULATION OF CHILD LAzBorR 


The following amendment was proposed to the Legislatures of the 
several States by the Sixty-erghth Congress, having been adopted as a 
joint resolution by the House of Representatives (297 to 69) on April 
26, 1924, and by the Senate (61 to 23) on June 2, 1924. 

Section 1—The Congress shall have power to limit, regulate, and 
prohibit the labor of persons under eighteen years of age. 
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Srction 2—The power of the several States is unimpaired by this 
article except that the operation of State laws shall be suspended to the 
extent necessary to give effect to legislation enacted by the Congress. 


Up to the close of 1925 the above Federal amendment had been 
adopted by the Legislatures of only four States—Arizona, Arkansas, 
California, and Wisconsin. 

No action has been taken by the Legislatures of four States—Ala- 
bama, Maryland, Mississippi and Virginia. 

The amendment upon submission has failed of ratification in the 
Legislatures of the following States: Colorado, Connecticut, Delaware, 
Florida, Georgia, Idaho, Illinois, Indiana, Iowa, Kansas, Kentucky, 
Louisiana, Maine, Massachusetts, Michigan, Minnesota, Missouri, 
Montana, Nebraska, Nevada, New Hampshire, New Jersey, New 
Mexico, New York, North Carolina, North Dakota, Ohio, Oklahoma, 
Oregon, Pennsylvania, Rhode Island, South Carolina, South Dakota, 
Tennessee, Texas, Utah, Vermont, Virginia, Washington, West Vir- 
ginia and Wyoming. 

Massachusetts voters xin a referendum in 1924 rejected the proposed 
amendment by a vote of 697,563 to 241,461, after which the State 
Legislature formally voted it down. 
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CANONS OF PROFESSIONAL ETHICS 
FOR LAWYERS 


These canons to and including canon 32, and the recommended oath, 
were adopted by the American Bar Association at its Thirty-first An- 
nual Meeting at Seattle, Washington, on August 27, 1908. The sup- 
plemental canons, 34-45, were adopted at its Fifty-first Annual Meeting 
at Seattle, Washington, on July 26, 1928. 


PREAMBLE 


In America, where the stability of Courts and of all departments of 
government rests upon the approval of the people, it is peculiarly essen- 
tial that the system for establishing and dispensing Justice be developed 
to a high point of efficiency and so maintained that the public shall 
have absolute confidence in the integrity and impartiality of its adminis- 
tration. The future of the Republic, to a great extent, depends upon 
our maintenance of Justice pure and unsullied. It cannot be so main- 
tained unless the conduct and the motives of the members of our pro- 
fession are such as to merit the approval of all just men. 

No code or set of rules can be framed, which will particularize all 
the duties of the lawyer in the varying phases of litigation or in all the 
relations of professional life. The following canons of ethics are 
adopted by the American Bar Association as a general guide, yet the 
enumeration of particular duties should not be construed as a denial of 
the existence of others equally imperative, though not specifically 
mentioned, 


1. THe Duty or THE LAWYER TO THE CouRTS 


It is the duty of the lawyer to maintain towards the Courts a respect- 
ful attitude, not for the sake of the temporary incumbent of the judicial 
office, but for the maintenance of its supreme importance. Judges, not 
being wholly free to defend themselves, are peculiarly entitled to receive 
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the support of the Bar against unjust criticism and clamor. Whenever 
there is proper ground for serious complaint of a judicial officer, it is 
the right and duty of the lawyer to submit his grievances to the proper 
authorities. In such cases, but not otherwise, such charges should be 
encouraged and the person making them should be protected. 


2. THe SELECTION OF JUDGES 


It is the duty of the Bar to endeavor to prevent political considera- 
tions from outweighing judicial fitness in the selections of Judges. It 
should protest earnestly and actively against the appointment or elec- 
tion of those who are unsuitable for the Bench; and it should strive to 
have elevated thereto only those willing to forego other employments, 
whether of a business, political or other character, which may embarrass 
their free and fair consideration of questions before them for decision. 
The aspiration of lawyers for judicial position should be governed by 
an impartial estimate of their ability to add honor to the office and not 
by a desire for the distinction the position may bring to themselves. 


3. ATTEMPTS TO EXERT PERSONAL INFLUENCE ON THE CouRT 


Marked attention and unusual hospitality on the part of a lawyer to 
a Judge, uncalled for by the personal relations of the parties, subject 
both the Judge and the lawyer to misconstructions of motive and 
should be avoided. A lawyer should not communicate or argue privately 
with the Judge as to the merits of a pending cause, and he deserves 
rebuke and denunciation for any device or attempt to gain from a Judge 
special personal consideration or favor. A self-respecting independence 
in the discharge of professional duty, without denial or diminution of 
the courtesy and respect due the Judge’s station, is the only proper 
foundation for cordial personal and official relations between Bench 


and Bar. 


4. WHEN CouNSEL FOR AN INDIGENT PRISONER 


A lawyer assigned as counsel for an indigent prisoner ought not to 


ask to be excused for any trivial reason, and should always exert his 
best efforts in his behalf. 


5. THe DEFENSE oR PRosEcUTION oF THosE ACCUSED oF CRIME 


It is the right of the lawyer to undertake the defense of a person ac- 
cused of crime, regardless of his personal opinion as to the guilt of 
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the accused ; otherwise innocent persons, victims only of suspicious cir- 
cumstances, might be denied proper defense. Having undertaken such 
defense, the lawyer is bound by all fair and honorable means, to pre- 
sent every defense that the law of the land permits, to the end that 
no person may be deprived of life or liberty, but by due process of law. 

The primary duty of a lawyer engaged in public prosecution is not to 
convict, but to see that justice is done. The suppression of facts or the 
secreting of witnesses capable of establishing the innocence of the ac- 
cused is highly reprehensible. 


6. ADVERSE INFLUENCES AND CONFLICTING INTERESTS 


It is the duty of a lawyer at the time of retainer to disclose to the 
client all the circumstances of his relations to the parties, and any inter- 
est in or connection with the controversy, which might influence the 
client in the selection of counsel. 

It is unprofessional to represent conflicting interests, except by express 
consent of all concerned given after a full disclosure of the facts. 
Within the meaning of this canon, a lawyer represents conflicting inter- 
ests when, in behalf of one client, it is his duty to contend for that 
which duty to another client requires him to oppose. 

The obligation to represent the client with undivided fidelity and not 
to divulge his secrets or confidences forbids also the subsequent accep- 
tance of retainers or employment from others in matters adversely 
affecting any interest of the client with respect to which confidence has 
been reposed. 


7. PRoFESSIONAL COLLEAGUES AND CONFLICTS OF OPINION 


A client’s proffer of assistance of additional counsel should not be 
regarded as evidence of want of confidence, but the matter should be 
left to the determination of the client. A lawyer should decline associa- 
tion as colleague if it is objectionable to the original counsel, but if the 
lawyer first retained is relieved, another may come into the case. 

When lawyers jointly associated in a cause cannot agree as to any 
matter vital to the interest of the client, the conflict of opinion should 
be frankly stated to him for his final determination. His decision should 
be accepted unless the nature of the difference makes it impracticable 
for the lawyer whose judgment has been overruled to co-operate effec- 
tively. In this event it is his duty to ask the client to relieve him. 

Efforts, direct or indirect, in any way to encroach upon the business 
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of another lawyer, are unworthy of those who should be brethren at 
the Bar; but, nevertheless, it is the right of any lawyer, without fear 
or favor, to give proper advice to those seeking relief against unfaith- 
ful or neglectful counsel, generally after communication with the lawyer 
of whom the complaint is made. 


8. Apvistnc Upon THE Merits oF A CLIENT’s CAUSE 


A lawyer should endeavor to obtain full knowledge of his client’s 
cause before advising thereon, and he is bound to give a candid opinion 
of the merits and probable result of pending or contemplated liti- 
gation. The miscarriages to which justice is subject, by reason of sur- 
prises and disappointments in evidence and witnesses, and through 
mistakes of juries and errors of Courts, even though only occasional, 
admonish lawyers to beware of bold and confident assurances to clients, 
especially where the employment may depend upon such assurance. 
Whenever the controversy will admit of fair adjustment, the client 
should be advised to avoid or to end the litigation. 


9. NecotiaTIONS WitH Opposite PARTY 


A lawyer should not in any way communicate upon the subject of 
controversy with a party represented by counsel; much less should he 
undertake to negotiate or compromise the matter with him, but should 
deal only with his counsel. It is incumbent upon the lawyer most par- 
ticularly to avoid everything that may tend to mislead a party not 
represented by counsel, and he should not undertake to advise him as 
to the law. 


10. Acguirinc InTEREsT IN LITIGATION 
The lawyer should not purchase any interest in the subject matter of. 
the litigation which he is conducting. 
11. Deatinc ‘Witu Trust Property 


Money of the client or other trust property coming into the possession 
of the lawyer should be reported promptly, and except with the client’s 
knowledge and consent should not be commingled with his private prop- 
erty or be used by him. 
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12. Frxinc THE AMOUNT OF THE FEE 


In fixing fees, lawyers should avoid charges which overestimate their 
advice and services, as well as those which undervalue them. A client’s 
ability to pay cannot justify a charge in excess of the value of the serv- 
ice, though his poverty may require a less charge, or even none at all. 
The reasonable requests of brother lawyers, and of their widows and 
orphans without ample means, should receive special and kindly con- 
sideration. 

In determining the amount of the fee, it is proper to consider: 
(1) the time and labor required, the novelty and difficulty of the ques- 
tions involved and the skill requisite properly to conduct the cause; 
(2) whether the acceptance of employment in the particular case will 
preclude the lawyer’s appearance for others in cases likely to arise out 
of the transaction, and in which there is a reasonable expectation that 
otherwise he would be employed, or will involve the loss of other busi- 
ness while employed in the particular case or antagonisms with other 
clients; (3) the customary charges of the Bar for similar services; 
(4) the amount involved in the controversy and the benefits resulting 
to the client from the services; (5) the contingency or the certainty of 
the compensation; and (6) the character of the employment, whether 
casual or for an established and constant client. No one of these con- 
siderations in itself is controlling. They are mere guides in ascertaining 
the real value of the service. 

In fixing fees it should never be forgotten that the profession is 
a branch of the administration of justice and not a mere money- 


getting trade. 


13. ConTINGENT FEES 


Contingent fees, where sanctioned by law, should be under the super- 
vision of the Court, in order that clients may be protected from unjust 


charges. 
14. Surinc A CLIENT FOR A FEE 
: 


Controversies with clients concerning compensation are to be avoided 
by the lawyer so far as shall be compatible with his self-respect and 
with his right to receive reasonable recompense for his services; and 
lawsuits with clients should be resorted to only to prevent injustice, 
imposition or fraud. 
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15. How Far a Lawyer May Go 1n Supportine A CLIENT’s CAUSE 


Nothing operates more certainly to create or to foster popular preju- 
dice against lawyers as a class, and to deprive the profession of that 
full measure of public esteem and confidence which belongs to the proper 
discharge of its duties than does the false claim, often set up by the 
unscrupulous in defense of questionable transactions, that it is the duty 
of the lawyer to do whatever may enable him to succeed in winning his 
client’s cause. 

It is improper for a lawyer to assert in argument his personal belief 
in his client’s innocence or in the justice of his cause. 

The lawyer owes “entire devotion to the interest of the client, warm 
zeal in the maintenance and defense of his rights and the exertion of 
his utmost learning and ability,” to the end that nothing be taken or 
be withheld from him, save by the rules of law, legally applied. No 
fear of judicial disfavor or public unpopularity should restrain him 
from the full discharge of his duty. In the judicial forum the client is 
entitled to the benefit of any and every remedy and defense that is 
authorized by the law of the land, and he may expect his lawyer to 
assert every such remedy or defense. But it is steadfastly to be borne 
in mind that the great trust of the lawyer is to be performed within 
and not without the bounds of the law. The office of attorney does not 
permit, much less does it demand of him for any client, violation of 
law or any manner of fraud or chicane. He must obey his own con- 
science and not that of his client. 


16. RestTRAINING CLIENTS FROM IMPROPRIETIES 


A lawyer should use his best efforts to restrain and to prevent his 
clients from doing those things which the lawyer himself ought not to 
do, particularly with reference to their conduct toward Courts, judicial 
officers, Jurors, witnesses and suitors. If a client persists in such wrong- 
doing the lawyer should terminate their relation. 


17. Int-FEELING AND PersonaLitiges BETWEEN ADVOCATES 


Clients, not lawyers, are the litigants. Whatever may be the ill-feeling 
existing between clients, it should not be allowed to influence counsel in 
in their conduct and demeanor toward each other or toward suitors in 
the case. All personalities between counsel should be scrupulously 
avoided. In the trial of a cause it is indecent to allude to the personal 
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history or the personal peculiarities and idiosyncrasies of counsel on the 
other side. Personal colloquies between counsel which cause delay and 
promote unseemly wrangling should also be carefully avoided. 


18. TREATMENT OF WITNESSES AND LITIGANTS 


A lawyer should always treat adverse witnesses and suitors with fair- 
ness and due consideration, and he should never minister to the ma- 
levolence or prejudices of a client in the trial or conduct of a cause. The 
client cannot be made the keeper of the lawyer’s conscience in profes- 
sional matters. He has no right to demand that his counsel shall abuse 
the opposite party or indulge in offensive personalities. Improper speech 
is not excusable on the ground that it is what the client would say if 
speaking in his own behalf. 


19. APPEARANCE OF LAWYER AS WITNESS FOR His CLIENT 


When a lawyer is a witness for his client, except as to merely formal 
matters, such as the attestation or custody of an instrument and the 
like, he should leave the trial of the case to other counsel. Except 
when essential to the ends of justice, a lawyer should avoid testifying 
in court in behalf of his client. 


20. Newspaper Discussion oF PENDING LITIGATION 


Newspaper publications by a lawyer as to pending or anticipated 
litigation may interfere with a fair trial in the Courts and otherwise 
prejudice the due administration of justice. Generally they are to be 
condemned. If the extreme circumstances of a particular case justify 
a statement to the public, it is unprofessional to make it anonymously. 
An ex parte reference to the facts should not go beyond quotation from 
the records and papers on file in the court; but even in extreme cases 
it is better to avoid any ex parte statement. 


21. PUNCTUALITY AND EXPEDITION 


It is the duty of the lawyer not only to his client, but also to the 
Courts and to the public to be punctual in attendance, and to be concise 
and direct in the trial and disposition of causes. 


22. CANDOR AND FAIRNESS 


The conduct of the lawyer before the Court and with other lawyers 
should be characterized by candor and fairness. 
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It is not candid or fair for the lawyer knowingly to misquote the 
contents of a paper, the testimony of a witness, the language or the 
argument of opposing counsel, or the language of a decision or a text- 
book; or with knowledge of its invalidity, to cite as authority a decision 
that has been overruled, or a statute that has been repealed; or in argu- 
ment to assert as a fact that which has not been proved, or in those 
jurisdictions where a side has the opening and closing arguments to 
mislead his opponent by concealing or withholding positions in his open- 
ing argument upon which his side then intends to rely. 

It is unprofessional and dishonorable to deal other than candidly with 
the facts in taking the statements of witnesses, in drawing affidavits 
and other documents, and in the presentation of causes. 

A lawyer should not offer evidence, which he knows the Court should 
reject, in order to get the same before the jury by argument for its 
admissibility, nor should he address to the Judge arguments upon any 
point not properly calling for determination by him. Neither should he 
introduce into an argument, addressed to the court, remarks or state- 
ments intended to influence the jury or bystanders. 

These and all kindred practises are unprofessional and unworthy of 
an officer of the law charged, as is the lawyer, with the duty of aiding 
in the administration of justice. 


23. ATTITUDE Towarp JURY 


All attempts to curry favor with juries by fawning, flattery or pre- 
tended solicitude for their personal comfort are unprofessional. Sug- 
gestions of counsel, looking to the comfort or convenience of jurors, 
and propositions to dispense with argument, should be made to the Court 
out of the jury’s hearing. A lawyer must never converse privately with 
jurors about the case; and both before and during the trial he should 
avoid communicating with them, even as to matters foreign to the cause. 


24. Ricut or Lawyer To ContTrRoL THE INCIDENTS OF THE TRIAL 


As to incidental matters pending the trial, not affecting the merits 
of the cause, or working substantial prejudice to the rights of the client, 
such as forcing the opposite lawyer to trial when he is under affliction 
or bereavement; forcing the trial on a particular day to the injury of 
the opposite lawyer when no harm will result from a trial at a different 
time ; agreeing to an extension of time for signing a bill of exceptions, 
cross interrogatories and the like, the lawyer must be allowed to judge. 
In such matters no client has a right to demand that his counsel shall 
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be illiberal, or that he do anything therein repugnant to his own sense 
of honor and propriety. 


25. Taxtinc TECHNICAL ADVANTAGE OF OpposITE CoUNSEL; 
AGREEMENTS WitH Him 


A lawyer should not ignore known customs or practise of the Bar or 
of a particular Court, even when the law permits, without giving timely 
notice to the opposing counsel. As far as possible, important agreements, 
affecting the rights of clients, should be reduced to writing; but it is 
dishonorable to avoid performance of an agreement fairly made because 
it is not reduced to writing, as required by rules of Court. 


26. ProressionaAL Apvocacy OTHER THAN Berore Courts 


A lawyer openly, and in his true character may render professional 
services before legislative or other bodies, regarding proposed legisla- 
tion and in advocacy of claims before departments of government, upon 
the same principles of ethics which justify his appearance before the 
Courts; but it is unprofessional for a lawyer so engaged to conceal his 
attorneyship, or to employ secret personal solicitations, or to use means 
other than those addressed to the reason and understanding, to influence 
action. 


27. ADVERTISING, Direct or INDIRECT 


The most worthy and effective advertisement possible, even for a 
young lawyer, and especially with his brother lawyers, is the establish- 
ment of a well-merited reputation for professional capacity and fidelity 
to trust. This cannot be forced, but must be the outcome of character 
and conduct. The publication or circulation of ordinary simple business 
cards, being a matter of personal taste or local custom, and sometimes 
of convenience, is not fer se improper. But solicitation of business by 
circulars or advertisements, or by personal communications or inter- 
views, not warranted by personal relations, is unprofessional. It is 
equally unprofessional to procure business by indirection through touters 
of any kind, whether allied real estate firms or trust companies adver- 
tising to secure the drawing of deeds or wills or offering retainers in 
exchange for executorships or trusteeships to be influenced by the law- 
yer. Indirect advertisement for business by furnishing or inspiring news- 
paper comments concerning causes in which the lawyer has been or is 
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engaged, or concerning the manner of their conduct, the magnitude of 
the interests involved, the importance of the lawyer’s positions, and all 
other like self-laudation, defy the traditions and lower the tone of our 
high calling, and are intolerable. 


28. Stirrinc Up Lirtication, Directly or THROUGH AGENTS 


It is unprofessional for a lawyer to volunteer advice to bring a law- 
suit, except in rare cases where ties of blood, relationship or trust make 
it his duty to do so. Stirring up strife and litigation is not only unpro- 
fessional, but it is indictable at common law. It is disreputable to hunt 
up defects in titles or other causes of action and inform thereof in order 
to be employed to bring suit or collect judgment,* or to breed litigation 
by seeking out those with claims for personal injuries or those having 
any other grounds of action in order to secure them as clients, or to 
employ agents or runners for like purposes, or to pay or reward, directly 
or indirectly, those who bring or influence the bringing of such cases to 
his office, or to remunerate policemen, court or prison officials, physi- 
cians, hospital attachés or others who may succeed, under the guise of 
giving disinterested friendly advice, in influencing the criminal, the 
sick and the injured, the ignorant or others, to seek his professional 
services. A duty to the public and to the profession devolves upon 
every member of the Bar, having knowledge of such practices upon the 
part of any practitioner, immediately to inform thereof to the end that 
the offender may be disbarred. 


29. UpHOLDING THE Honor OF THE PROFESSION 


Lawyers should expose without fear or favor before the proper tri- 
bunals corrupt or dishonest conduct in the profession, and should accept 
without hesitation employment against a member of the Bar who has 
wronged his client. The counsel upon the trial of a cause in which 
perjury has been committed owe it to the profession and to the public 
to bring the matter to the knowledge of the prosecuting authorities. 
The lawyer should aid in guarding the Bar against the admission to 
the profession of candidates unfit or unqualified because deficient in 
either moral character or education. He should strive at all times to 
uphold the honor and to maintain the dignity of the profession and to 
improve not only the law but the administration of justice. 


* The words “or collect judgment” inserted in 1928. 
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30. JUSTIFIABLE AND UnyjustTIFIABLE LITIGATIONS 


The lawyer must decline to conduct a civil cause or to make a 
defense when convinced that it is intended merely to harass or to injure 
the opposite party or to work oppression or wrong. But otherwise it 
is his right, and, having accepted retainer, it becomes his duty to insist 
upon the judgment of the Court as to the legal merits of his client’s 
claim. His appearance in Court should be deemed equivalent to an asser- 
tion on his honor that in his opinion his client’s case is one proper for 
judicial determination. 


31. RESPONSIBILITY FOR LITIGATION 


No lawyer is obliged to act either as adviser or advocate for every 
person who may wish to become his client. He has the right to decline 
employment. Every lawyer upon his own responsibility must decide 
what business he will accept as counsel, what causes he will bring into 
Court for plaintiffs, what cases he will contest in Court for defendants. 
The responsibility for advising as to questionable transactions, for 
bringing questionable suits, for urging questionable defenses, is the 
lawyer’s responsibility. He cannot escape it by urging as an excuse that 
he is only following his client’s instructions. 


32. Tue Lawyer’s Duty 1n Its Last ANALYsIS 


No client, corporate or individual, however powerful, nor any cause, 
civil or political, however important, is entitled to receive nor should 
any lawyer render any service or advice involving disloyalty to the law 
whose ministers we are, or disrespect of the judicial office, which we 
are bound to uphold, or corruption of any person or persons exercising 
a public office or private trust, or deception or betrayal of the public. 
When rendering any such improper service or advice, the lawyer invites 
and merits stern and just condemnation. Correspondingly, he advances 
the honor of his profession and the best interests of his client when he 
renders service or gives advice tending to impress upon the client and 
his undertaking exact compliance with the strictest principles of moral 
law. He must also observe and advise his client to observe the statute 
law, though until a statute shall have been construed and interpreted 
by competent adjudication, he is free and is entitled to advise as to its 
validity and as to what he conscientiously believes to be its just mean- 
ing and extent. But above all a lawyer will find his highest honor in 
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a deserved reputation for fidelity to private trust and to public duty, as 
an honest man and as a patriotic and loyal citizen. 


33. PARTNERSHIPS—NAMES 


Partnerships among lawyers for the practise of their profession are 
very common and are not to be condemned. Certain courts require that 
lawyers practising before them shall appear individually and not as 
members of partnerships. In the formation of partnerships care should 
be taken not to violate any law locally applicable; and where partner- 
ships are formed and permitted between lawyers who are not all ad- 
mitted to practise in the local courts, care should also be taken to avoid 
any misleading name or representation which would create a false 
impression as to the professional position or privileges of the member 
not locally admitted. In the formation of partnerships for the practise 
of law, no person should be admitted who is not a member of the legal 
profession, duly authorized to practise, and amenable to professional 
discipline. No person should be held out as a practitioner or member 
who is not so admitted. In the selection and use of a firm name, one not 
admitted to practise in the local courts should not be named, lest such 
use of his name should mislead as to his professional position or 
privileges. And no false or assumed or trade name should be used to 
disguise the practitioner or his partnership. The continued use of the 
name of a deceased or former partner is or may be permissible by local 
custom, but care should be taken that no imposition or deception is prac- 
tised through this use. If a member of the firm becomes a judge, his 
name should not be continued in the firm name, as it naturally creates 
the impression that an improper relation or influence is continued or 
possessed by the firm. 

Partnerships between lawyers and members of other professions or 
non-professional persons should not be formed or permitted where a 
part of the partnership business consists of the practise of law. 


34. Diviston oF FEES 


No division of fees for legal services is proper, except with another 
lawyer, based upon a division of service or responsibility. But the estab- 
lished custom of sharing commissions at a commonly accepted rate, 
upon collections of commercial claims between forwarder and receiver, 
though one be a lawyer and the other not (being a compensation for 
valuable services rendered by each), is not condemned hereby, where 
it is not prohibited by statute. 
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35. INTERMEDIARIES 


The professional services of a lawyer should not be controlled or 
exploited by any lay agency, personal or corporate, which intervenes 
between client and lawyer. A lawyer’s responsibilities and qualifications 
are individual. He should avoid all relations which direct the perform- 
ance of his duties in the interest of such intermediary. A lawyer’s rela- 
tion to his client should be personal, and the responsibility should be 
direct to the client. Charitable societies rendering aid to the indigent are 
not deemed such intermediaries. 

A lawyer may accept employment from any organization, such as an 
association, club or trade organization, to render legal services in any 
matter in which the organization, as an entity, is interested, but this 
employment should not include the rendering of legal services to the 
members of such an organization in respect to their individual affairs. 

The established custom of receiving commercial collections through a 
lay agency is not condemned hereby. 


36. RETIREMENT From JUDICIAL PosITION oR Pusitic EMPLOYMENT 


A lawyer should not accept employment as an advocate in any matter 
upon the merits of which he has previously acted in a judicial capacity. 
A lawyer, having once held public office or having been in the public 
employ, should not after his retirement accept employment in connection 
with any matter which he has investigated or passed upon while in such 
office or employ. 
37. CONFIDENCES OF A CLIENT 


The duty to preserve his client’s confidences outlasts the lawyer’s 
employment, and extends as well to his employees; and neither of them 
should accept employment which involves the disclosure or use of these 
confidences, either for the private advantage of the lawyer or his em- 
ployees or to the disadvantage of the client, without his knowledge and 
consent, and even though there are other available sources of such in- 
formation. A lawyer should not continue employment when he discovers 
that this obligation prevents the performance of his full duty to his 
former or to his new client. 

If a lawyer is falsely accused by his client, he is not precluded from 
disclosing the truth in respect to the false accusation. The announced 
intention of a client to commit a crime is not included within the confi- 
dences which he is bound to respect. He may properly make such disclo- 
sures as to prevent the act or protect those against whom it is threatened. 
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38. CoMPENSATION, COMMISSIONS AND REBATES 


A lawyer should accept no compensation, commissions, rebates or 
other advantages from others without the knowledge and consent of his 
client after full disclosure. 


39. WITNESSES 


Compensation demanded or received by any witness in excess of 
statutory allowances should be disclosed to the court and adverse 
counsel. If the ascertainment of truth requires that a lawyer should 
seek information from one connected with or reputed to be biased in 
favor of an adverse party, he is not thereby deterred from seeking to 
ascertain the truth from such person in the interest of his client. 


40. NEWSPAPERS 


A lawyer may with propriety write articles for publications in which 
he gives information upon the law; but he should not accept employ- 
ment from such publications to advise inquirers in respect to their 
individual rights. 


41. Discovery oF IMposITION AND DECEPTION 


When a lawyer discovers that some fraud or deception has been 
practised, which has unjustly imposed upon the court or a party, he 
should endeavor to rectify it; at first by advising his client, and if his 
client refuses to forego the advantage thus unjustly gained, he should 
promptly inform the injured person or his counsel, so that they may 
take appropriate steps. 

42. EXPENSES 


A lawyer may not properly agree with a client that the lawyer shall 
pay or bear the expenses of litigation; he may in good faith advance 
expenses as a matter of convenience, but subject to reimbursement. 


43. PRoFESSIONAL Carp 


The simple professional card mentioned in Canon 27 may with pro- 
priety contain only a statement of his name (and those of his lawyer 
associates), profession, address, telephone number, and special branch 
of the profession practised. The insertion of such card in reputable law 
lists is not condemned and it may there give references or name clients 
for whom the lawyer is counsel, with their permission. 
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44. WitTHDRAWAL From EMPLOYMENT AS ATTORNEY OR COUNSEL 


The right of an attorney or counsel to withdraw from employment, 
once assumed, arises only from good cause. Even the desire or consent 
of the client is not always sufficient. The lawyer should not throw up 
the unfinished task to the detriment of his client except for reasons of 
honor or self-respect. If the client insists upon an unjust or immoral 
course in the conduct of his case, or if he persists over the attorney’s 
remonstrance in presenting frivolous defenses, or if he deliberately dis- 
regards an agreement or obligation as to fees or expenses, the lawyer 
may be warranted in withdrawing on due notice to the client, allowing 
him time to employ another lawyer. So also when a lawyer discovers 
that his client has no case and the client is determined to continue it; or 
even if the lawyer finds himself incapable of conducting the case effec- 
tively. Sundry other instances may arise in which withdrawal is to be 
justified. Upon withdrawing from a case after a retainer has been paid, 
the attorney should refund such part of the retainer as has not been 
clearly earned. 


45. SPECIALISTS 


The canons of the American Bar Association apply to all branches 
of the legal profession; specialists in particular branches are not to be 
considered as exempt from the application of these principles. 


OaTH oF ADMISSION 


The general principles which should ever control the lawyer in the 
practise of his profession are clearly set forth in the following Oath 
of Admission to the Bar, formulated upon that in use in the State of 
Washington, and which conforms in its main outlines to the “duties” 
of lawyers as defined by statutory enactments in that and many 
other States of the Union*—duties which they are sworn on admis- 


* Alabama, California, Georgia, Idaho, Indiana, Iowa, Minnesota, Missis- 
sippi, Nebraska, North Dakota, Oklahoma, Oregon, South Dakota, Utah, Wash- 
ington and Wisconsin. The oaths administered on admission to the Bar in all 
the other States require the observance of the highest moral principles in the 
practise of the profession, but the duties of the lawyer are not as specifically 
defined by law in the States named. 

[The foregoing footnote was appended to the above form of Oath as pub- 
lished at the time of the adoption of the Canons of Professional Ethics in 1908. 
It does not indicate any subsequent changes of form or requirement of Oath 
by later State legislation.] 
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sion to obey and for the wilful violation of which disbarment is 
provided: 


I DO SOLEMNLY SWEAR: 

I will support the Constitution of the United States and the Constitu- 
HOR SOP BRE! STALE (OF 8 eee ing warren nas Seapets ol shea cn Pateaio aie ee 

I will maintain the respect due to Courts of Justice and judicial 
officers ; 

I will not counsel or maintain any swt or proceeding which shall 
appear to me to be unjust, nor any defense except such as I belteve to 
be honestly debatable under the law of the land; 

I will employ for the purpose of maintaining the causes confided to 
me such means only as are consistent with truth and honor, and will 
never seek to mislead the Judge or jury by any artifice or false state- 
ment of fact or law; 

I will maintain the confidence and preserve inviolate the secrets of 
my client, and will accept no compensation in connection with his busi- 
ness except from him or with his knowledge and approval; 

I will abstain from all offensive personality, and advance no fact 
prejudicial to the honor or reputation of a party or witness, unless re- 
quired by the justice of the cause with which I am charged. 

I will never reject, from any consideration personal to myself, the 
cause of the defenseless or oppressed, or delay any man’s cause for lucre 


or malice. SO HELP ME GOD. 


We commend this form of oath for adoption by the proper authorities 
in all the States and Territories. 
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CANONS OF PROFESSIONAL ETHICS 
FOR JUDGES 


These Canons were adopted by the American Bar Association at its 
forty-seventh annual meeting at Philadelphia, Pennsylvania, on July 
9, 1924. The committee of the American Bar Association, which pre- 
pared the Canons, was appointed in 1922, and composed of the fol- 
lowing: William H. Taft, District of Columbia, Chairman; Leslie C. 
Cornish, Maine; Robert von Moschzisker, Pennsylvania; Charles A. 
Boston, New York, and Garret W. McEnerney, California. George 
Sutherland, of Utah, originally a member of the Committee, retired and 
was succeeded by Mr. McEnerney. In 1923, Frank M. Angellotti, of 
California, took the place of Mr. McEnerney. 


ANCIENT PRECEDENTS 


“And I charged your judges at that time, saying Hear the causes 
between your brethren, and judge righteously between every man and 
his brother, and the stranger that is with him. 

“Ye shall not respect persons in judgment; but ye shall hear the 
small as well as the great; ye shall not be afraid of the face of man; 
for the judgment is God’s ; and the cause that is too hard for you, bring 
it unto me, and I will hear it.”"—Deuteronomy, I, 16-17. 


“Thou shalt not wrest judgment; thou shalt not respect persons, 
neither take a gift; for a gift doth blind the eyes of the wise, and per- 
vert the words of the righteous.”—Deuteronomy, XVI, 19. 


“We will not make any justiciaries, constables, sheriffs or bailiffs, but 
from those who understand the law of the realm and are well disposed 
to observe it.’—Magna Charta, XLV. 


“Judges ought to remember that their office is jus dicere not jus dare; 
to interpret law, and not to make law, or give law.” . . 
691 
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“Judges ought to be more learned than witty; more reverend than 
plausible; and more advised than confident. Above all things, integrity 
is their portion and proper virtue.” ... 


“Patience and gravity of hearing is an essential part of justice; and 
an over speaking judge is no well-tuned cymbal. It is no grace to a 
judge first to find that which he might have heard in due time from the 
Bar, or to show quickness of conceit in cutting off evidence or counsel 
too short; or to prevent information by questions though perti- 
NENG, ela 


“The place of justice is a hallowed place; and therefore not only the 
Bench, but the foot pace and precincts and purprise thereof ought to be 
preserved without scandal and corruption.” . . . —Bacon’s Essay “Of 
Judicature.” 


PREAMBLE 


In addition to the Canons for Professional Conduct of Lawyers which 
it has formulated and adopted, the American Bar Association, mindful 
that the character and conduct of a judge should never be objects of 
indifference, and that declared ethical standards tend to become habits 
of life, deems it desirable to set forth its views respecting those prin- 
ciples which should govern the personal practise of members of the 
judiciary in the administration of their office. The Association accord- 
ingly adopts the following Canons, the spirit of which it suggests as a 
proper guide and reminder for judges, and as indicating what the people 
have a right to expect from them. 


1. RELATIONS OF THE JUDICIARY 


The assumption of the office of judge casts upon the incumbent duties 
in respect to his personal conduct which concern his relation to the state 
and its inhabitants, the litigants before him, the principles of law, the 
practitioners of law in his court, and the witnesses, jurors and attend- 
ants who aid him in the administration of its functions. 


2. Tue Pustic INTEREST 


Courts exist to promote justice, and thus to serve the public interest. 
Their administration should be speedy and careful. Every judge should 
at all times be alert in his rulings and in the conduct of the business of 
the court, so far as he can, to make it useful to litigants and to the com- 
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munity. He should avoid unconsciously falling into the attitude of mind 
that the litigants are made for the courts instead of the courts for the 
litigants. 

3. CONSTITUTIONAL OBLIGATIONS 


It is the duty of all judges in the United States to support the Federal 
Constitution and that of the State whose laws they administer; in so 
doing, they should fearlessly observe and apply fundamental limita- 
tions and guarantees. 


4. AVOIDANCE OF IMPROPRIETY 


A judge’s official conduct should be free from impropriety and’ the 
appearance of impropriety; he should avoid infractions of the law; and 
his personal behavior, not only upon the Bench and in the performance 
of judicial duties, but also in his every-day life, should be beyond re- 
proach. 

5. Essent1AL Conpuct 


He should be temperate, attentive, patient, impartial, and, since he is 
to administer the law and apply it to the facts, he should be studious 
of the principles of the law and diligent in endeavoring to ascertain the 
facts. 

6. InpusTRY 


He should exhibit an industry and application commensurate with 
the duties imposed upon him. 


7. PROMPTNESS 


He should be prompt in the performance of his judicial duties, recog- 
nizing that the time of litigants, jurors and attorneys is of value and 
that habitual lack of punctuality on his part justifies dissatisfaction 
with the administration of the business of the court. 


8. CourT ORGANIZATION 


He should organize the court with a view to the prompt and con- 
venient dispatch of its business and he should not tolerate abuses and 
neglect by clerks, and other assistants who are sometimes prone to pre- 
sume too much upon his good natured acquiescence by reason of friendly 
association with him. 

It is desirable too, where the judicial system permits, that he should 
cooperate with other judges of the same court, and in other courts, as 
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members of a single judicial system, to promote the more satisfactory 
administration of justice. 


9. CoNSIDERATION FOR JURORS AND OTHERS 


He should be considerate of jurors, witnesses and others in attendance 
upon the court. 
10. CourTEsy AND CivILITY 


He should be courteous to counsel, especially to those who are young 
and inexperienced, and also to all others appearing or concerned in the 
administration of justice in the court. 

He should also require, and, so far as his power extends, enforce on 
the part of clerks, court officers and counsel civility and courtesy to the 
court and to jurors, witnesses, litigants and others having business in 
the court. 


11. UNPROFESSIONAL ConpucT oF ATTORNEYS AND COUNSEL 


He should utilize his opportunities to criticise and correct unprofes- 
sional conduct of attorneys and counsellors, brought to his attention ; 
and, if adverse comment is not a sufficient corrective, should send the 
matter at once to the proper investigating and disciplinary authorities. 


12. APPOINTEES OF THE JUDICIARY AND THEIR COMPENSATION 


Trustees, receivers, masters, referees, guardians and other persons 
appointed by a judge to aid in the administration of justice should have 
the strictest probity and impartiality and should be selected with a view 
solely to their character and fitness. The power of making such appoint- 
ments should not be exercised by him for personal or partisan advan- 
tage. He should not permit his appointments to be controlled by others 
than himself. He should also avoid nepotism and undue favoritism in 
his appointments. 

While not hesitating to fix or approve just amounts, he should be 
most scrupulous in granting or approving compensation for the services 
or charges of such appointees to avoid excessive allowances, whether or 
not excepted to or complained of. He cannot rid himself of this re- 
sponsibility by the consent of counsel. 


13. Kinsuip or INFLUENCE 


He should not act in a controversy where a near relative is a party; 
he should not suffer his conduct to justify the impression that any per- 
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son can improperly influence him or unduly enjoy his favor, or that he 
is affected by the kinship, rank, position or influence of any party or 
other person. 

14. INDEPENDENCE 


He should not be swayed by partisan demands, public clamor or con- 
siderations of personal popularity or notoriety, nor be apprehensive of 
unjust criticism. 


15. INTERFERENCE IN ConpDucT OF TRIAL 


He may properly intervene in a trial of a case to promote expedition, 
and prevent unnecessary waste of time, or to clear up some obscurity, 
but he should bear in mind that his undue interference, impatience, or 
participation in the examination of witnesses, or a severe attitude on his 
part toward witnesses, especially those who are excited or terrified by 
the unusual circumstances of a trial, may tend to prevent the proper 
presentation of the cause, or the ascertainment of the truth in respect 
thereto. 

Conversation between the judge and counsel in court is often neces- 
sary, but the judge should be studious to avoid controversies which are 
apt to obscure the merits of the dispute between litigants and lead to 
its unjust disposition. In addressing counsel, litigants, or witnesses, he 
should avoid a controversial manner or tone. 

He should avoid interruptions of counsel in their arguments except 
to clarify his mind as to their positions, and he should not be tempted to 
the unnecessary display of learning or a premature judgment. 


16. Ex parTE APPLICATIONS 


He should discourage ex parte hearings of applications for injunc- 
tions and receiverships where the order may work detriment to absent 
parties; he should act upon such ex parte applications only where the 
necessity for quick action is clearly shown; if this be demonstrated, 
then he should endeavor to counteract the effect of the absence of 
opposing counsel by a scrupulous cross-examination and investigation 
as to the facts and the principles of law on which the application is 
based, granting relief only when fully satisfied that the law permits 
it and the emergency demands it. He should remember that an injunc- 
tion is a limitation upon the freedom of action of defendants and should 
not be granted lightly or inadvisedly. One applying for such relief 
must sustain the burden of showing clearly its necessity and this 
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burden is increased in the absence of the party whose freedom of action 
is sought to be restrained even though only temporarily. 


17. Ex parte COMMUNICATIONS 


He should not permit private interviews, arguments or communica- 
tions designed to influence his judicial action, where interests to be 
affected thereby are not represented before him, except in cases where 
provision is made by law for ex parte application. 

While the conditions under which briefs of arguments are to be re- 
ceived are largely matters of local rule or practise, he should not permit 
the contents of such briefs presented to him to be concealed from oppos- 
ing counsel. Ordinarily all communications of counsel to the judge 
intended or calculated to influence action should be made known to- 
opposing counsel. 


18. ConTINUANCES 


Delay in the administration of justice is a common cause of com- 
plaint; counsel are frequently responsible for this delay. A judge, with- 
out being arbitrary or forcing cases unreasonably or unjustly to trial 
when unprepared, to the detriment of parties, may well endeavor to 
hold counsel to a proper appreciation of their duties to the public 
interest, to their own clients, and to the adverse party and his counsel, 
so as to enforce due diligence in the dispatch of business before the 
court, 


19. JupIcIAL OPINIONS 


In disposing of controverted cases, a judge should indicate the reasons 
for his action in an opinion showing that he has not disregarded or 
overlooked serious arguments of counsel. He thus shows his full under- 
standing of the case, avoids the suspicion of arbitrary conclusion, pro- 
motes confidence in his intellectual integrity and may contribute useful 
precedent to the growth of the law. 

It is desirable that Courts of Appeal in reversing cases and granting 
new trials should so indicate their views on questions of law argued 
before them and necessarily arising in the controversy that upon the 
new trial counsel may be aided to avoid the repetition of erroneous 
positions of law and shall not be left in doubt by the failure of the 
court to decide such questions. 

But the volume of reported decisions is such and is so rapidly increas- 
ing that in writing opinions which are to be published judges may well 
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take this fact into consideration, and curtail them accordingly, without 
substantially departing from the principles stated above. 

It is of high importance that judges constituting a court of last resort 
should use effort and self-restraint to promote solidarity of conclusion 
and the consequent influence of judicial decision. A judge should not 
yield to pride of opinion or value more highly his individual reputation 
than that of the court to which he should be loyal. Except in case of 
conscientious difference of opinion on fundamental principle, dissenting 
opinions should be discouraged in courts of last resort. 


20. INFLUENCE OF Decisions Upon THE DEVELOPMENT OF THE LAW 


A judge should be mindful that his duty is the application of general 
law to particular instances, that ours is a government of law and not 
of men, and that he violates his duty as a minister of justice under 
such a system if he seeks to do what he may personally consider sub- 
stantial justice in a particular case and disregards the general law as 
he knows it to be binding on him. Such action may become a precedent 
unsettling accepted principles and may have detrimental consequences 
beyond the immediate controversy. He should administer his office with 
a due regard to the integrity of the system of the law itself, remember- 
ing that he is not a depositary of arbitrary power, but a judge under 
the sanction of law. 


21. IpIosyNCRASIES AND INCONSISTENCIES 


Justice should not be molded by the individual idiosyncrasies of those 
who administer it. A judge should adopt the usual and expected method 
of doing justice, and not seek to be extreme or peculiar in his judg- 
ments, or spectacular or sensational in the conduct of the court. Though 
vested with discretion in the imposition of mild or severe sentences he 
should not compel persons brought before him to submit to some humil- 
iating act or discipline of his own devising, without authority of law, 
because he thinks it will have a beneficial corrective influence. 

In imposing sentence he should endeavor to conform to a reasonable 
standard of punishment and should not seek popularity or publicity 
either by exceptional severity or undue leniency. 


72. REVIEW 


In order that a litigant may secure the full benefit of the right of 
review accorded to him by law, a trial judge should scrupulously grant 
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to the defeated party opportunity to present the questions arising upon 
the trial exactly as they arose, were presented, and decided, by full and 
fair bill of exceptions or otherwise; any failure in this regard on the 
part of the judge is peculiarly worthy of condemnation because the 
wrong done may be irremediable. 


23. LEGISLATION 


A judge has exceptional opportunity to observe the operation of 
statutes, especially those relating to practise, and to ascertain whether 
they tend to impede the just disposition of controversies; and he may 
well contribute to the public interest by advising those having authority 
to remedy defects of procedure, of the result of his observation and 
experience. 

24. INCONSISTENT OBLIGATIONS 


He should not accept inconsistent duties; nor incur obligations, pe- 
cuniary or otherwise, which will in any way interfere or appear to 
interfere with his devotion to the expeditious and proper administration 
of his official functions. 


25. Business PROMOTIONS AND SOLICITATIONS FOR CHARITY 


He should avoid giving ground for any reasonable suspicion that he 
is utilizing the power or prestige of his office to pursuade or coerce 
others to patronize or contribute, either to the success of private business 
ventures, or to charitable enterprises. He should, therefore, not enter 
into such private business, or pursue such a course of conduct, as would 
justify such suspicion, nor use the power of his office or the influence 
of his name to promote the business interests of others; he should not 
solicit for charities, nor should he enter into any business relation which, 
in the normal course of events reasonably to be expected, might bring 
his personal interest into conflict with the impartial performance of his 
official duties. 


26. PersonaL INVESTMENTS AND RELATIONS 


He should abstain from making personal investments in enterprises 
which are apt to be involved in litigation in the court; and, after his 
accession to the Bench, he should not retain such investments previously 
made, longer than a period sufficient to enable him to dispose of them 
without serious loss. It is desirable that he should, so far as reasonably 
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possible, refrain from all relations which would normally tend to 
arouse the suspicion that such relations warp or bias his judgment, or 
prevent his impartial attitude of mind in the administration of his judi- 
cial duties. 

He should not utilize information, coming to him in a judicial capac- 
ity, for the purposes of speculation ; and it detracts from the public con- 
fidence in his integrity and the soundness of his judicial judgment for 
him at any time to become a speculative investor upon the hazard of a 
margin. 

27. EXECUTORSHIPS AND TRUSTEESHIPS 


While a judge is not disqualified from holding executorships or trus- 
teeships, he should not accept or continue to hold any fiduciary or other 
position if the holding of it would interfere or seem to interfere with 
the proper performance of his judicial duties, or if the business interests 
of those represented require investments in enterprises that are apt to 
come before him judicially, or to be involved in questions of law to 
be determined by him. 


28. Partisan Po.irics 


While entitled to entertain his personal views of political questions, 
and while not required to surrender his rights or opinions as a citizen, 
it is inevitable that suspicion of being warped by political bias will 
attach to a judge who becomes: the active promoter of the interests 
of one political party as against another. He should avoid making 
political speeches, making or soliciting payment of assessments or con- 
tributions to party funds, the public endorsement of candidates for 
political office and participation in party conventions. 


29. SeLF-INTEREST 


He should abstain from performing or taking part in any judicial act 
in which his personal interests are involved. If he has personal litigation 
in the court of which he is judge, he need not resign his judgeship on 
that account, but he should, of course, refrain from any judicial act in 
such a controversy. 


30. CANDIDACY FOR OFFICE 
A candidate for judicial position should not make or suffer others to 


make for him, promises of conduct in office which appeal to the cupidity 
or prejudices of the appointing or electing power; he should not an- 
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nounce in advance his conclusions of law on disputed issues to secure 
class support, and he should do nothing while a candidate to create the 
impression that if chosen, he will administer his office with bias, par- 
tiality or improper discrimination. 

While holding judicial office he should decline nomination to any 
other place which might reasonably tend to create a suspicion or crit- 
icism that the proper performance of his judicial duties is prejudiced 
or prevented thereby. 

If a judge becomes a candidate for any office, he should refrain from 
all conduct which might tend to arouse reasonable suspicion that he is 
using the power or prestige of his judicial position to promote his 
candidacy or the success of his party. 

He should not permit others to do anything in behalf of his candidacy 
which would reasonably lead to such suspicion. 


31. Private Law PRACTISE 


In many states the practise of law by one holding judicial position is 
forbidden. In superior courts of general jurisdiction, it should never be 
permitted. In inferior courts in some States, it is permitted because the 
county or municipality is not able to pay adequate living compensation 
for a competent judge. In such cases one who practises law is in a posi- 
tion of great delicacy and must be scrupulously careful to avoid con- 
duct in his practise whereby he utilizes or seems to utilize his judicial 
position to further his professional success. 

He should not practise in the court in which he is a judge, even when 
presided over by another judge, or appear therein for himself in any 
controversy. 

If forbidden to practise law, he should refrain from accepting any 
professional employment while in office. 

He may properly act as arbitrator or lecture upon or instruct in 
law, or write upon the subject, and accept compensation therefor, if 
such course does not interfere with the due performance of his judicial 
duties, and is not forbidden by some positive provision of law. 


32. Girts AND Favors 


He should not accept any presents or favors from litigants, or from 
lawyers practising before him or from others whose interests are likely 
to be submitted to him for judgment. 
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33. SociaAL RELATIONS 


It is not necessary to the proper performance of judicial duty that a 
judge should live in retirement or seclusion; it is desirable that, so far 
as reasonable attention to the completion of his work will permit, he 
continue to mingle in social intercourse, and that he should not dis- 
continue his interest in or appearance at meetings of members of the 
Bar. He should, however, in pending or prospective litigation before 
him be particularly careful to avoid such action as may reasonably 
tend to awaken the suspicion that his social or business relations or 
friendships, constitute an element in influencing his judicial conduct. 


34. A SUMMARY OF JUDICIAL OBLIGATION 


In every particular his conduct should be above reproach. He should 
be conscientious, studious, thorough, courteous, patient, punctual, just, 
impartial, fearless of public clamor, regardless of public praise, and 
indifferent to private political or partizan influences; he should admin- 
ister justice according to law, and deal with his appointments as a 
public trust; he should not allow other affairs or his private interests 
to interfere with the prompt and proper performance of his judicial 
duties, nor should he administer the office for the purpose of advancing 
his personal ambitions or increasing his popularity. 
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SPECIMEN LEGAL FORMS * 


1 
AFFIDAVIT 
STATE OF ee Pes 
CouNTY oF Cook 


of the City of Chicago, County of Cook and State of Illinois, being 
duly sworn, doth depose and say, that on Wednesday, September 19, 
19 , he delivered at the back door of No. 4217 Berkeley Ave., 
in the City and State above stated, one crate of eggs. 


And further this deponent says not. 
Joun DoE 


Subscribed and sworn to before me this 20th day of 
September A. D. 19 
RICHARD ROE 
[SEAL] Notary Public 


2 
ASSIGNMENT OF ACCOUNT 


In Consideration of One Hundred Dollars and other good and 
valuable considerations to me in hand paid by Richard Roe, I do 
hereby assign, transfer and set over unto the said Richard Roe to 
his own proper use and benefit, any and all sum or sums of money 
now due or to grow due upon the annexed account, or upon the 
sales and transactions therein mentioned and referred to, and J do 
hereby give the said Richard Roe and his assigns full power and 
authority for his or their own use or benefit, but at his or their own 
cost, to ask, demand, collect, compound and receipt for the same 
or any part thereof, and in my name, or otherwise, to prosecute and 
withdraw any suits or proceedings at law or in equity therefor. 


In Witness Whereof, / have hereunto set my hand and seal 
this First day of August A.D., 19 


* For Index to Legal Forms see page 745. Joun DoE (sEAL) 
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3 


AGREEMENT FOR SALE OF REAL ESTATE 


Agreement made this twenty-fifth day of July, 19 , between 
John Doe of Chicago, party of the first part, and Richard Roe, of 
Chicago, party of the second part. 

The said John Doe agrees to sell, and the said Richard Roe to 
purchase for the sum of Twenty thousand dollars ($20,000.00) cash, 
the unincumbered fee-simple of the estate numbered 4200 on Ellis 
Avenue in the City of Chicago and bounded as follows: (Give 
description as on deed.) 

The said premises are to be conveyed within two weeks from 
this date by the full warranty deed of the said John Doe, and full 
possession of the same, free of all incumbrances, is to be delivered to 
said purchaser at the time of executing the conveyance, said premises 
to be then in the same condition in which they now are, reasonable 
use and wear of the buildings thereon only excepted. 


Witness our hands and seals the day and year first above written. 


(Signed) JoHN DoE (SEAL) 
(Signed) RicuarpD RoE (SEAL) 
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BANKRUPTCY PETITION 


In the District Court of the United States, 
For the District of 


To the Honorable 
Judge of the District Court of the United States, 


for the district of 
THE PETITION of 
of in the County of and District and State 
of (1) A Respectfully represents : 


That he has (2) 
for the greater portion of six months next immediately preceding 
the filing of this petition at 
within said judicial district; that he owes debts which he is 


(1) State “occupation.” bor. ; sels eae : ; 
(2) Here insert “had his principal place of business,” “resided,” or “had his 


domicile.” 
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unable to pay in full; that he is willing to surrender all h 
property for the benefit of h creditors except such as is exempt 
by law and desires to obtain the benefit of the acts of Congress 
relating to bankruptcy. 


That the Schedule Hereto Annexed, marked “A” and verified 
by your petitioner’s oath contains a full and true statement of all 
h debts (and so far as it is possible to ascertain), the names 
and places of residence of h creditors and such further state- 
ments concerning said debts as are required by the provisions of 
said acts: 


That the Schedule Hereto Annexed, marked “B” and verified 
by your petitioner’s oath contains an accurate inventory of all h 
property, both real and personal, and such further statements con- 
cerning said property as are required by the provisions of said acts: 


Wherefore Your Petitioner Prays that he may be adjudged 
by the court to be a bankrupt within the purview of said acts. 


Attorney 


UNITED STATES OF AMERICA, \ 
s. 


District of 
the petitioning debtor men- 
tioned and described in the foregoing petition, do hereby make solemn 
oath that the statements contained therein are true according to the 
best of my knowledge, information and belief. 


Subscribed and Sworn to before me this 


day of 
A.D, 19 


Petitioner 


Notary Public 
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BANKRUPTCY—PROOF OF DEBT 


In the District Court of the United States, 
For the District of 


In THE MATTER OF 
In Bankruptcy No. 


Bankrupt. 

At , in the district 
of on the day of AIO som 
came of ‘ 
in the county of , in the said district of : 


and made oath and says that: 


*1. He is acting Treasurer of the 
a corporation, incorporated by and under the laws of the State of 
and carrying on business at ; 


in the county of , and State of 
and that he is duly authorized to make this proof, and says that the 
said the person by—against—whom a 


petition for adjudication of bankruptcy has been filed, was at and 
before the filing of said petition, and still is, justly indebted to said 
corporation ; 


*2. He is one of the firm of 
consisting of himself and 
of , in the County of and State 
of that the said ; 
the person by—against—whom a petition for adjudication of bank- 
ruptcy has been filed, was at and before the filing of said petition, 
and still is, justly and truly indebted to this deponent’s said firm; 


“ih 
the person by—against—whom a petition for adjudication of bank- 
ruptcy has been filed, was at and before the filing of the said petition, 
and still is, justly and truly indebted to said deponent ; 
In the sum of Dollars 
and cents ; that the consideration of said debt is as follows: 


That no part of said debt has been paid 


*Use number “1” if creditor is a corporation. 
Number ‘2” if a ee: 

Number “3” if an individual. 

Strike out paragraphs not applicable. 
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That there are no set-offs or counter-claims to the same 
That no note has been taken or judgment rendered on such 


except as above stated, and that said has not, nor 
has any person by order, or to the knowledge or belief 
of said deponent for use, had or received any manner of 


security for said debt whatever. 


not be affixed. Person 
making the oath should 
sign personally. 


Name of firm a 
Subscribed and Sworn to before me, 
this day of 
A. D. 19 


Notary Public. 
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BILL OF SALE OF PERSONAL PROPERTY 


Know Ati” MEN sy THESE Presents, that I, John Doe, of Chi- 
cago, in the County of Cook, and State of Jllinois, in consideration 
of one dollar to me paid by Richard Roe of said Chicago, the receipt 
of which is hereby acknowledged, do hereby grant, sell, transfer and 
deliver unto the said Richard Roe the following goods and chattels: 


One piano, 
One parlor suite consisting of one overstuffed 
sofa, and two chairs. 


To have and to hold all and singular the said goods and chattels to 
the said Richard Roe and his executors, administrators, and assigns, 
to their own use and behoof forever. 

And I hereby covenant with the grantee that I am the lawful 
owner of the said goods and chattels ; that they are free from all en- 
cumbrances; that I have good right to sell the same aforesaid, and 
that I will warrant and defend the same against the lawful claims and 
demands of all persons. 

In witness whereof, I hereunto set my hand and seal this First 
day of August 19 


Joun Dor (SEAL) 
RicHarp Roe (SEAL) 
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BOND 


Know Att MEN sy THESE Presents that I, John Doe, of Chi- 
cago, am held and firmly bound unto Richard Roe of Chicago in the 
sum of Five Hundred ($500.00) Dollars, to be paid unto the said 
Richard Roe, his executors, administrators or assigns, to which pay- 
ment well and truly to be made I bind myself, my heirs, executors 
and administrators, firmly by these presents. 

The condition of this obligation is such that, if the above bounden 
John Doe, his executors and administrators, shall in all things well 
and truly perform and observe all the covenants, agreements, and 
conditions on his or their part to be performed and observed which 
are contained in a certain agreement in writing made between the said 
John Doe and the said Richard Roe and bearing even date herewith, 
then this obligation shall be void, otherwise to remain in full force. 

In witness whereof I have hereunto set my hand and seal this 
twenty-fifth day of July, 19 


(Signed) JoHN Doe (SEAL) 


8 
BOND FOR A TREASURER 


Know Att MEN sy THESE PrEsENTS that we John Doe of Chi- 
cago, Illinois, as principal and Richard Roe of Chicago, Illinois, as 
surety, are holden and stand firmly bound unto the Cook County 
Corporation, in the sum of ten thousand dollars ($10,000.00), to the 
payment of which to the said Corporation, its successors, or assigns, 
we hereby jointly and severally bind ourselves, our heirs, executors, 
and administrators. 

The condition of this obligation is such that whereas the said John 
Doe has this day been duly elected Treasurer of the above named 
Corporation and has accepted said office, now therefore if the said 
John Doe shall faithfully perform and discharge all the duties of said 
office during the term for which he has been elected, and during such 
further time as he may continue to hold said office, whether by re- 
election or otherwise, then this obligation shall be void, otherwise it 
shall be and remain in full force. 

In witness whereof we, the said John Doe and Richard Roe have 
hereunto set our hands and seals this twenty-fifth day of July, 19 


(Signed) JouN DoE (SEAL) 
(Signed) RicHarpD RoE (SEAL) 
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9 
CONDITIONAL SALE AGREEMENT 


This Agreement, made this First day of August, 19 , between 
John Doe of Chicago (herein called “Seller”), and Richard Roe of 
Chicago (herein called “Buyer” 


Witnesseth: 

First. That Seller agrees to sell and Buyer agrees to buy, on the 
terms and conditions hereinafter expressed, the following described 
personal property: One automobile, known as a Buick roadster, En- 
gine No. 678521, Factory No. 76871, for the price of Five Hundred 
Dollars ($500.00), payable at Chicago, Illinois, in instalments as fol- 
lows: One Hundred Dollars ($100.00), on the date hereof, receipt of 
which is hereby acknowledged by the seller, and Fifty Dollars 
($50.00), on the First day of every month thereafter until the entire 
price shall have been paid, said purchase price to bear interest from 
the date hereof upon the balance thereof remaining from time to time 
unpaid at the rate of Six per cent per annum, payable monthly. 


Second. It is further mutually agreed as follows: 

1. Title shall not pass to Buyer with delivery of said personal prop- 
erty but shall remain vested in Seller until the entire purchase price 
is paid. Buyer hereby acknowledges receipt of said personal property. 


2. Upon default of Buyer in the payment of any instalment or 
upon a breach of any agreement of Buyer herein, the entire price at 
that time remaining due and unpaid shall at Seller’s option, without 
notice, become immediately due and payable. Time is of the essence 
of this agreement. Waiver of any default shall not be construed as a 
waiver of any subsequent default. Seller shall have the right to assign 
this agreement, and in the event of assignment the assignee shall have 
all the rights of Seller. Buyer shall not assign this agreement without 
the written consent of Seller. The remedies herein provided for are 
cumulative. Injury to or destruction of said personal property shall 
not release Buyer from payment as provided for herein. 


3. Buyer shall not remove said personal property from the County 
in which Buyer now resides, nor shall Buyer sell, pledge or mortgage 
or attempt to sell, pledge or mortgage said personal property. Buyer 
shall insure said personal property for benefit of Seller against loss 
by fire and/or theft for an amount equal to the total price in com- 
panies acceptable to Seller. 


4. Upon default by Buyer in the payment of any instalment of the 
price or in the performance of any agreement of Buyer herein, Seller 
may, without notice, take possession of said personal property as 
Seller’s own individual and sole property, free and clear of any claim 
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by Buyer, and retain any and all payments made as liquidated dam- 
ages for the use by Buyer and for depreciation and for expense to 
Seller of taking possession of said personal property, or Seller, with- 
out notice, may take possession of said personal property and sell 
same without notice, in which case the proceeds of sale shall be ap- 
plied upon the unpaid balance of the price and expenses to Seller of 
taking possession, storage and resale. If the proceeds of such resale 
shall not equal the portion of the price remaining unpaid and the ex- 
penses to Seller of taking possession, storage and resale; Buyer 
agrees to pay any deficiency. Buyer hereby irrevocably grants to 
Seller, or his agents or servants, the right to enter, at any time, with 
or without force, any premises in which said personal property may 
be located to examine or take possession of said personal property, 
and expressly waives any right of action which might accrue by 
reason of the entry or the taking of possession of said personal 
property. 

In Witness Whereof the parties hereto have hereunto set their 
hands and seals the day and year first above written. 
Witness 

Harry SMITH 

Joun Dow (SEAL) 
RIcHARD RoE (SEAL) 
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RECEIVED ON THE WITHIN AGREEMENT THE 
FOLLOWING SUMS 


Date Interest || Principal || Balance Due || Receipted by 
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CONTRACT 


Contract, Made and concluded the First day of August One Thou- 
sand Nine Hundred and Twenty-nine, by and between John Doe, of 
the City of Chicago, County of Cook, and State of Illinots, party of 
the first part, and Richard Roe, of the City of Chicago, County of 
Cook, and State of Illinois, party of the second part, in these words: 
The said party of the second part covenants and agrees to and with 
the said party of the first part, to paint all wooden exterior of house 
located at 4217 Berkeley Ave., in the City and State aforesaid, using 
first class grade of Sherwin-Williams green house-paint, one coat to 
be applied in a workmanlike manner, trim to be selected. And the 
said party of the first part covenants and agrees to pay unto the said 
party of the second part, for the same, the sum of Two Hundred 
Dollars, lawful money of the United States, as follows: the sum of 
One Hundred dollars on the commencement of the work and one 
hundred dollars on the completion of the work to the satisfaction of 
the party of the first part and for the true and faithful performance 
of all and every of the covenants and agreements above mentioned, 
the parties to these presents bind themselves each unto the other in 
the penal sum of Two Hundred Dollars, as fixed and liquidated dam- 
ages to be paid by the failing party. 


In Witness Whereof, The parties to these presents have hereunto 
set their hands and seals, the day and year first above written. 
Sealed and delivered in the presence of 


Harry JONES 


Joun Dor (SEAL) 
RiIcHARD ROE (SEAL) 
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CONTRACT, EXCLUSIVE SALES AGENCY 
To John Doe Date August 1, 1928 


In consideration of your acceptance hereof, and your agreement 
to advertise, and to use your best efforts to sell, my property de- 
scribed as Lot One Hundred and Ten (110) in Block Eighty (80) 
in the Subdivision of the North Half (4) of the South Three-quar- 
ters (34) of Section 31, Township 38, North Range 14, East of the 
Third Principal Meridian, I hereby appoint you exclusive agent to sell 
said property, at a price of Ten Thousand Dollars ($10,000.00), sub- 
ject to existing encumbrance (included in said price) of Five Thou- 
sand Dollars ($5,000.00), bearing interest at 6%, due 1933. I am to 
give general warranty deed subject to water taxes payable after Sep- 
tember 1st; general taxes for the year 1928, which are to be pro- 
rated as of date of delivery of deed, and to other matters stated in 
sales contract hereinafter mentioned 


Above mentioned encumbrance, if any, is to be assumed by purchaser. 
The earnest money shall be not less than $1,000.00, and the balance 
paid as follows: One Thousand Dollars on delivery of abstract and 
Three Thousand Dollars on delivery of Deed with interest at six 
per centum per annum, payable semi-annually, secured by notes 
and Trust Deed in a form ordinarily used by Cook County R. E. Bd. 
Contract of sale and earnest money to be held in escrow by the 
Franklin Nil. Bk. Other terms of sale to be those contained in sales 
contract form known as No. 9, Clicago R. E. Bd., you to determine 
all details not covered thereby or hereby. 


In case said premises shall be sold by you or me or any one for 
me, upon the terms herein mentioned or any other terms acceptable 
to me, I agree to pay you the Chicago Real Estate Board rate of 
commission thereon. 


The agency hereby created shall continue for sixty days from date 
hereof. 


Singular pronouns used herein shall be read as plural whenever the 
number of parties hereto so requires. 
RICHARD RoE (SEAL) 
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CORPORATION BY-LAWS 


Taken from the By-Laws of the Investment Company, 


an Illinois Corporation. 


ARTICLE I—CapitaL STOCK 


SEcTIon 1. The capital stock of the corporation shall be divided 
into seven thousand (7,000) shares of common stock without par 
value. 


ARTICLE [I—CERTIFICATES OF STOCK 


Section 1. All certificates of stock shall be signed by both the 
president and secretary and sealed with the corporate seal. 


Section 2. The certificates of stock of the corporation shall be 
numbered and shall be entered in the books of the corporation as they 
are issued. They shall exhibit the holder’s name and the number of 
shares. 


Section 3. Transfer of stock shall be made on the books of the 
corporation only by the person’s name in the certificate or by attor- 
ney lawfully constituted in writing, and upon the surrender of such 
certificate. 


Section 4. The board of directors may close the transfer books 
in their discretion for a period not exceeding thirty days’ preceding 
any meeting, annual or special, of the stockholders, or the day ap- 
pointed for the payment of a dividend. 


Section 5. The corporation shall be entitled to treat the holder of 
record (as disclosed by the stock ledger or transfer book) of any 
share or shares of stock as the holder in fact thereof, and accordingly 
shall not be bound to recognize any equitable or other claim to or 
interest in such share on the part of any other person, whether or 
not it shall have express or other notice thereof, save as expressly 
provided by the laws of the state of Illinois. 


Section 6, Any stockholder claiming a certificate of stock to be 
lost or destroyed shall make or cause to be made an affidavit or af- 
firmation of that fact reciting the circumstances attending such loss 
or destruction, and shall further advertise or cause to be advertised 
the fact of such loss or destruction in a newspaper of general circula- 
tion, selected by the board of directors for such length of time as the 
board of directors may require and further, shall furnish or cause to 
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be furnished the board of directors with proof of publication by the 
affidavit or statement of the publisher of such newspaper and further, 
shall give the corporation a bond of indemnity in such form and 
amount with one or more sureties satisfactory to said board of di- 
rectors, whereupon a new certificate may be issued of the same tenor 
and for the same number of shares as the one alleged to be lost or 
destroyed, subject to the approval of the board of directors. 


Article III—SrocKHo pers’ MEETINGS 


Section 1. All meetings of the stockholders shall be held at the 
office of the corporation in Chicago, Cook County, Illinois, or at such 
place or places, in Illinois, as shall be fixed upon from time to time 
by the board of directors. 


SeEcTION 2. The annual meetings of the stockholders shall be held on 
the third Friday of February, in each year, after the year 1928, if 
the same is not a legal holiday, and if the same is a legal holiday, 
then on the day following at two o’clock in the afternoon, when they 
shall elect by a plurality vote by ballot, a board of three directors and 
such other business shall be transacted as may properly come before 
the meeting. 


Section 3. The holders of a majority of the stock issued and out- 
standing, present in person or represented by proxy, shall be requisite 
and shall constitute a quorum at all meetings of the stockholders for 
the transaction of business except as otherwise provided by law or by 
these by-laws. If, however, such majority shall not be present or 
represented at any meeting of the stockholders, the stockholders 
present in person or by proxy shall have the power to adjourn the 
meeting, from time to time, without notice other than announcement 
at the meeting, until the requisite amount of stock shall be present. 


Section 4. At any adjourned meeting at which the requisite 
amount of stock shall be represented, any business may be transacted 
which may have been transacted at the meeting originally called. 


Section 5. At each meeting of the stockholders every stockholder 
shall be entitled to vote in person or by proxy appointed by an instru- 
ment in writing subscribed by such stockholder or by his duly author- 
ized attorney and delivered to the presiding officer at such meeting 
and he shall have one vote for each share of stock registered in his 
name at the time of the closing of the transfer books, in said meeting. 


Section 6. Written notice of the annual meeting shall be mailed 
to each stockholder at such address as appears on the stockbook of 
the corporation, at least ten days prior to the meeting. 
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Section 7. Special meetings of the stockholders for any purpose 
or purposes other than those regulated by statute may be called by the 
president, and shall be called by the president and secretary at the 
request in writing of a majority of the board of directors, or at the 
request in writing by stockholders owning a majority of the stock, 
issued and outstanding. Such request shall state the purpose or pur- 
poses of the proposed meeting. 


Section 8. Written notice of a special meeting of the stockholders, 
stating the place, day, hour, and object thereof, shall be mailed, 
postage prepaid, at least ten days before such meeting, to each stock- 
holder at such address as appears on the stock book of the cor- 
poration. 


ARTICLE ITV—DtIREcTORS 


Section 1. The property and business of the corporation shall be 
managed by its board of directors, consisting of three directors each 
of whom shall be a stockholder. 


SEcTIoN 2. The directors may hold their meetings, and have one 
or more offices and keep the books of the corporation at such place 
or places as they may, from time to time, determine, provided the 
same shall not be in violation of the laws of the state of Illinois. 


Section 3. In addition to the powers and authorities by these by- 
laws expressly conferred upon them the board of directors may exer- 
cise all such powers of the corporation; and do all such lawful acts 
and things as are not by statutes required to be exercised or done 
by the stockholders. 


SECTION 4. Without prejudice to the general powers conferred by 
the state of Illinois, it is hereby expressly declared that the board of 
directors shall have the following powers: 

(a) From time to time to make and change the rules and regula- 
tions, not inconsistent with these by-laws, for the management of the 
corporation’s business and affairs. 

(b) To purchase, or otherwise acquire for the corporation, any 
property rights or privileges at such price or consideration, and on 
such terms and conditions as they think fit. 

(c) At their discretion, to pay for any property or rights acquired 
by the corporation, either wholly or partly in money, stock, bonds, 
debentures or other securities of the corporation. 

(d) To create, make and issue mortgages, deeds of trust, trust 
agreements, and negotiable or transferable instruments and securities 
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secured by mortgage or otherwise, and to do every other act and 
thing necessary to effectuate the same. 

(e) To appoint and, at their discretion, remove or suspend such 
subordinate officers, agents, or servants permanently or temporarily 
as they deem fit, and to determine their duties, and from time to time 
to change their salaries or emoluments, and to require security in 
such amount as they think fit. 

(£) To confer by resolution upon any appointed officer of the 
corporation the power to appoint, remove or suspend any subordinate 
officers, agents, or servants. 

(g) To appoint any person or corporation to accept and hold, in 
trust for the corporation, any property belonging to the corporation, 
or in which it is interested, or for any other purpose, and to execute 
and do all such duties and things as may be requisite in relation to 
any such trust. 

(h) To determine who shall be authorized on the corporation’s 
behalf, to sign bills, notes, receipts, acceptances, indorsements, checks, 
releases, deeds, contracts, and other instruments. 

(i) To delegate any of the powers of the board of directors in 
the course of current business of the corporation to any standing or 
special committee, or to any officers or agents, or to appoint any per- 
son to be the agent of the corporation with such powers (including 
the power to sub-delegate) and upon such terms as they think fit. 

(j) To fix the salaries of all officers of the corporation. 


Section 5. Regular meetings of the board of directors may be held 
without notice, at such time and place, as shall from time to time 
be determined by the board of directors. 


Section 6. At all meetings of the board of directors, two out of 
three directors shall be necessary and sufficient to constitute a quorum 
for the transaction of business, and no act of the directors shall be 
valid or binding upon the corporation unless passed by the affirmative 
vote of at least two out of three directors. 


SEcTION 7. Special meetings of the board of directors may be called 
by the president on three days’ notice to each director, either per- 
sonally or by mail, or by telegram; special meetings shall be called 
by the president on like notice on a written request of two directors. 


Section 8. Directors, as such, shall not receive any stated salary 
for their services but by resolution of the board of directors, a fixed 
sum of expenses for attendance, if any, may be allowed for attend- 
ance at each regular or special meeting of the board of directors, 
provided that nothing herein contained shall be construed to preclude 
any director from serving the corporation in any other capacity and 
receiving compensation therefor. 
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ARTICLE V 


Section 1. The officers of the corporation shall be a president, 
vice-president, secretary and treasurer. 


Section 2. Any two of the aforesaid offices, with the exception of 
the president and vice-president, may be filled by the same person. 


Section 3. The board of directors at its first annual meeting, after 
each annual stockholders’ meeting, shall elect a president from their 
own number, and the board of directors shall also elect a vice-presi- 
dent, secretary and treasurer who need not be members of the board 
ef directors. 


Section 4. The board of directors may appoint such other officers 
and agents as it shall deem necessary who shall have such authority, 
and perform such duties, as, from time to time, shall be prescribed 
by the board of directors. 


Section 5. The officers of the corporation shall hold office for one 
year and until their successors are chosen and qualify in their stead. 


Section 6. The president shall be the chief executive officer of the 
corporation; he shall preside at all meetings of the stockholders and 
directors; he shall have general and active management of the busi- 
ness of the corporation ; he shall see that all orders and resolutions of 
the board of directors are carried into effect, subject, however, to the 
right of the directors to delegate any specific power except such as 
may be by statute exclusively conferred on the president, to any other 
officer or officers of the corporation; he shall execute bonds, mort- 
gages and other contracts requiring a seal, under the seal of the cor- 
poration; he shall sign certificates of stock, he shall be ex efficio a 
member of all standing committees and shall have the general pow- 
ers of supervision and management usually vested in the office of 
president of a corporation. 


Section 7. The vice-president in the absence of the president, or 
in case of the disability of the president, shall perform the functions 
of the office of the president. 


Section 8. The secretary shall attend all sessions of the board of 
directors and all sessions of the stockholders, and act as the clerk 
thereof, and record all votes and the minutes of all the proceedings 
in a book to be kept for that purpose, and shall perform like duties 
for the standing committee when required; he shall sign certificates 
of stock, he shail give or cause to be given notice of all meetings of 
the stockholders and of the board of directors, when required so to 
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do by the president, and shall perform such other duties as may be 
prescribed by the board of directors or president under whose super- 
vision he shall be; he shall keep in safe custody the seal of the 
corporation, and, in all proper cases he shall affix the seal to any 
instrument requiring the same; he shall be ex officio a member of all 
standing committees. 


Section 9. The treasurer, subject to the supervision and direction 
of the president, shall have the custody of the corporate funds and 
securities, and shall keep full and accurate accounts of receipts and 
disbursements in books belonging to the corporation and shall de- 
posit all moneys and other available effects in the name, and to the 
credit of the corporation, in such depositories as may be designated 
by the board of directors or upon the failure of the board of directors 
to designate such depositories then in such depositories as may be 
designated by the president. 


Section 10. If the office of any director or of the president, vice- 
president, secretary or treasurer or other officer or agent becomes 
vacant by reason of death, resignation, retirement, disqualification, 
removal from office or otherwise, the directors then in office may 
choose a successor or successors who shall hold office for the unex- 
pired term in respect of which such vacancy occurred, and if the 
directors then in office shall not choose such successor or successors 
within five (5) days from and after the time such vacancy occurs, 
then the stockholders may choose such successor or successors. 


Section 11. In case of the absence of any officer of the corpora- 
tion, or for any other reason that the board of directors may deem 
sufficient, the board of directors may delegate the powers or duties 
of such officer to any other officer or to any director or to any other 
person for the time being. 


ARTICLE VI 
Miscellaneous 


Omitted 


ARTICLE VII—AMENDMENTS 


Section 1. The directors, by a majority vote, may at any regular 
or at any special meeting, alter, amend or repeal these by-laws or 
any of them, if notice of such purpose be set forth in the notice of 


the meeting. 
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CHATTEL MORTGAGE 
KNOW ALL MEN BY THESE PRESENTS, 


That John Doe of the City of Chicago in the County of Cook and 
State of Jilinois in consideration of the sum of One Hundred Dollars 
to him paid by Richard Roe of the County of Cook and State of 
Illinois the receipt whereof is hereby acknowledged, does hereby 
GRANT, SELL, CONVEY and CONFIRM, unto the said Richard 
Roe and to his heirs and assigns, the following GOODS AND 
CHATTELS, to wit: One grand upright piano with cover and stool. 


To Have and to Hold All and Singular the said Goods and Chat- 
tels, unto the said Mortgagee herein, and his heirs, executors, admin- 
istrators, and assigns, to is and their sole use, FOREVER. And 
the Mortgagor herein, for himself and for his heirs, executors and 
administrators, does hereby covenant to and with the said Mortgagee, 
his heirs, executors, administrators and assigns, that said Mortgagor 
is lawfully possessed of the said Goods and Chattels, as of his own 
property; that the same are free from all encumbrances, and that he 
will, and jis executors and administrators shall, warrant and defend 
the same to the said Mortgagee, /ws heirs, executors, administrators 
and assigns, against the lawful claims and demands of all persons. 


Provided, Nevertheless, That if the said Mortgagor, his execu- 
tors or administrators, shall well and truly pay unto said Mortgagee, 
his executors, administrators or assigns, the sum of one hundred and 
seventy-five dollars, as follows, twenty-five dollars cash in hand paid, 
the receipt of which is hereby acknowledged, and one hundred dol- 
lars the first day of January, 19, and fifty dollars the first day of 
June, 19 , according to two certain promissory notes bearing even 
date herewith, then this Mortgage is to be void, otherwise to remain 
in full force and effect. 


And, Provided, also, That it shall be lawful for the said Mort- 
gagor, his executors, administrators and assigns, to retain possession 
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of the said GOODS AND CHATTELS, and at his own expense, to 
keep and use the same, until he or his executors, administrators or 
assigns, shall make default in the payment of the said sum of money 
above specified, either in principal or interest, at the time or times, 
and in the manner hereinbefore stated. AND the said Mortgagor, 
hereby covenants and agrees that in case default shall be made in the 
payment of the Notes aforesaid, or of any part thereof, or the inter- 
est thereon, on the day or days respectively on which the same shall 
become due and payable; or if the Mortgagee, his executors, admin- 
istrators or assigns, shall feel himself insecure or unsafe, or shall fear 
diminution, removal or waste of said property; or if the Mortgagor 
shall sell or assign, or attempt to sell or assign, the said Goods and 
Chattels, or any interest therein; or if any Writ, or any Distress 
Warrant, shall be levied on said Goods and Chattels, or any part 
thereof ; then, and in any or either of the aforesaid cases, all of said 
Notes and sum of money, both principal and interest, shall, at the 
option of the said Mortgagee, his executors, administrators or as- 
signs, without notice of said option to any one, become at once due 
and payable, and the said Mortgagee, Mus executors, administrators 
or assigns, or any of them, shall thereupon have the right to take 
immediate possession of said property, and for that purpose may 
pursue the same wherever it may be found, and may enter any of the 
premises of the mortgagor, with or without force or process of law, 
wherever the said Goods and Chattels may be, or be supposed to be, 
and search for the same, and if found, to take possession of, and re- 
move, and sell, and dispose of the said property, or any part thereof, 
at public auction, to the highest bidder, after giving ten days’ notice 
of the time, place and terms of sale, together with a description of 
the property to be sold, by notices posted up in three public places 
in the vicinity of such sale, or at private sale, with or without notice, 
for cash or on credit, as the said Mortgagee, His heirs, executors, ad- 
ministrators or assigns, agents or attorneys, or any of them, may 
elect; and, out of the money arising from such sale, to retain all 
costs and charges for pursuing, searching for, taking, removing, 
keeping, storing, advertising, and selling such Goods and Chattels, 
and all prior liens thereon, together with the amount due and unpaid 
upon said Notes, rendering the surplus, if any remains, unto said 
Mortgagor, or his legal representatives; PROVIDED, further that 
said mortgagee, his agents, attorneys, or assigns, may become the 
purchaser at such sale, bid for and purchase said property as fully 
and as completely as any disinterested third person might or could do. 


Witness, The hand and seal of the said Mortgagor, this 1st day 
of August in the year of our Lord one thousand nine hundred 
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Sealed and Delivered in the Presence of 
Joun Doe (SEAL) 


(Form or ACKNOWLEDGMENT FOR CHATTEL MortTGAcE) 


STATE OF bss 
CouNTY OF ; 
I, 
a Justice of the Peace in the Town of 
in and for said County, 
DO HEREBY CERTIFY, that this Mortgage 
was duly acknowledged before me by the above 
named 
the Mortgagor therein named, and entered by 
me this day of 
As Deng 
WITNESS my hand and seal. 
(SEAL) 
Justice of the Peace 
STATE OF \ 
Ss. 
CouNTY OF 


of said 

County, being duly sworn, deposes and says: That 

the lawful 
owner of the goods and chattels described in the within Chattel 
Mortgage to which this is attached, and made a part thereof; and 
that said goods and chattels are free and clear of all liens and in- 
cumbrances, except the said Mortgage to which this paper is attached. 
And that there are no judgments or executions against 

the said 

that affect the title of said goods and chattels named in said Mortgage 


By and under the foregoing representation have obtained a loan 


of ($ Nears) DOLLARS; 
of which said Chattel Mortgage is given to secure the payment and 
interest. 


(SEAL) 


Subscribed and sworn to before me, this day of 
19 


Notary Public 
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CHATTEL MORTGAGE NOTE 

No. 1 August 1, 19 

Five Months after date, for value received, J promise to pay to 
the order of Richard Roe One Hundred Dollars at 313 Marquette 
Bldg. with interest at Six per cent. per annum after January Ist, 
19 , until paid. 

This note is secured by a chattel mortgage to Richard Roe of even 
date herewith, on personal property in Chicago, and is to bear interest 
at the rate of siz per cent. per annum after Jan. 1, 19 


$100.00 


Joun Dog 


16 
CHATTEL MORTGAGE RELEASE 
Know all Men by these Presents, That I, Richard Roe, of the 
County of Cook and State of Illinois DO HEREBY CERTIFY, 
That a certain indenture of Mortgage, bearing date the First day of 
August A. D, 1928, made and executed by John Doe of the first part 
to Richard Roe of the second part, conveying certain personal prop- 
erty therein mentioned as security for the payment of 175 Dollars 
and No cents as therein stated, and recorded in the Recorder’s Office 
of Cook County, in the State of Illinois in Book 872 of on 
page 965 on the ist day of August A. D. 1928, is with the notes 
accompanying it, and the aforementioned debt, fully paid, satisfied, 
released and discharged. 
Witness My hand and seal, this 1st day of June A. D. 19 
RIcHARD ROE (SEAL) 
(SEAL) 


STATE OF ge 


Cook County 

I, Frank Jones, Notary Public in and for the 
said County, in the State aforesaid, DO HERE- 
BY CERTIFY, That Richard Roe personally 
known to me to be the same person whose name 
is subscribed to the foregoing Instrument, ap- 
peared before me this day in person, and acknowl- 
edged that he signed, sealed and delivered the said 
Instrument as jis free and voluntary act, for the 
uses and purposes therein set forth. 

Given, under my hand and Notarial seal, this 
1st day of June A. D. 19 

FRANK JONES 
Notary Public 
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QUIT-CLAIM DEED—GOOD FOR ANY STATE 


This Indenture, Made this Twenty-Eighth day of August in the 
year of our Lord One Thousand Nine Hundred between 
John Doe of the City of Chicago in the County of Cook and State of 
Illinois party of the first part, and Richard Roe of the City of Chi- 
cago in the County of Cook and State of Illinois party of the sec- 
ond part. 


Witnesseth, That the said party of the first part, for and in con- 
sideration of the sum of Ten ($10.00) Dollars in hand paid by the 
said party of the second part, the receipt whereof is hereby acknowl- 
edged, and the said party of the second part forever released and 
discharged therefrom, has granted, bargained, sold, remised, released, 
conveyed, aliened, quit-claimed and confirmed, and by these presents 
does grant, bargain, sell, remise, release, convey, alien quit claim 
and confirm, unto the said party of the second part, and to his heirs 
and assigns FOREVER, all the following described lot, piece, or parcel 
of land, situated in the County of Cook and State of Jilinois and 
known and described as follows, to wir: Lot One Hundred and Ten 
(110) in Block Eighty (80) in the Subdivision of the North Half 
(14) of the South Three-Quarters (34) of the South West Quarter 
(%) of Section 31, Township 38, North Range 14, East of the Third 
Principal Meridian. 

To Have and to Hold the Same, Together with all and singular 
the appurtenances and privileges thereunto belonging, or in any wise 
thereunto appertaining; and all the estate, right, title, interest and 
claim whatever, of the said party of the first part, either in law or 
equity, to the only proper use, benefit and behoof of the said party of 
the second part, jis heirs and assigns, forever. 


And The said party of the first part hereby expressly waives and 
releases any and all right, benefit, privilege, advantage and exemption 
under or by virtue of any and all Statutes of the State of Illinois 
providing for the exemption of homesteads from sale on execution or 
otherwise. 


In Witness Whereof, The said party of the first part hereunto 
sets his hand and seal the day and year first above written, 


Signed, Sealed and Delivered in the Presence of 


AvBert H. Lupren 


Joun Dok (sEAL) 
(SEAL) 
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WARRANTY DEED—GOOD FOR ANY STATE 


This Indenture, Made this First day of August in the year of Our 
Lord One Thousand Nine Hundred between John Doe 
of the City of Chicago in the County of Cook and State of Illinois 
party of the first part, and Richard Roe of the City of Chicago in 
the County of Cook and State of J/ilinois party of the second part. 


Witnesseth, That the said party of the first part, for and in con- 
sideration of the sum of Five Thousand ($5,000.00) Dollars in hand 
paid by the said party of the second part, the receipt whereof is 
hereby acknowledged, and the said party of the second part forever 
released and discharged therefrom, has granted, bargained, sold, re- 
mised, released, conveyed, aliened and warranted, confirmed, and by 
these presents, does grant, bargain, sell, remise, release, convey, alien 
warrant and confirm, unto the said party of the second part, and to 
his heirs and assigns FOREVER, all the following described lot, piece, 
or parcel of land, situated in the County of Cook and State of Illinois 
and known and described as follows, To wit: Lot One Hundred and 
Ten (110) in Block Eighty (80) in the Subdivision of the North 
Half (%) of the South Three-Quarters (34) of the South West 
Quarter (%4) of Section 31, Township 38, North Range 14, East of 
the Third Principal Meridian. 


Together with all and singular The hereditaments and appurte- 
nances thereunto belonging, or in anywise appertaining, and the re- 
version and reversions, remainder and remainders, rents, issues and 
profits thereof; and all the estate, right, title, interest, claim or de- 
mand whatsoever, of the said party of the first part, either in law or 
equity, of, in and to the above bargained premises, with the heredita- 
ments and appurtenances: To Have and to Hold the said premises 
above bargained and described, with the appurtenances, unto the said 
party of the second part, Wis heirs and assigns, FOREVER. 


And The said John Doe party of the first part, for Ais heirs, exec- 
utors and administrators, does covenant, grant, bargain and agree, 
to and with the said party of the second part, his heirs and assigns, 
that at the time of the ensealing and delivery of these presents he was 
well seized of the premises above conveyed, as of a good, sure, per- 
fect, absolute and indefeasible estate of inheritance in law, in fee 
simple, and has good right, full power, and lawful authority to grant, 
bargain, sell and convey the same in manner and form aforesaid, and 
that the same are free and clear from all former and other grants, 
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bargains, sales, liens, taxes, assessments and encumbrances, of what 
kind or nature soever: and the above bargained premises, in the quiet 
and peaceable possession of the said party of the second part, /is 
heirs and assigns, against all and every other person or persons law- 
fully claiming or to claim the whole or any part thereof; the said 
party of the first part shall and will Warrant and Forever Defend. 


And The said party of the first part hereby expressly waives and 
releases any and all right, benefit, privilege, advantage and exemption, 
under or by virtue of any and all Statutes of the State of Jllinois 
providing for the exemption of homesteads from sale on execution or 
otherwise. 


In Witness Whereof, The said party of the first part hereunto 
sets his hand and seal, the day and year first above written. 
Signed, Sealed and Delivered in the presence of 
Rosert Francis LUPIEN 
Epwarp JosEPH LUPIEN 
JoHN DoE (SEAL) 
(SEAL) 


(SEAL) 
(SEAL ) 


(Form or ACKNOWLEDGMENT For AN ILiinots DEED) 


STATE OF 
ss. 
CouUNTY OF 

fs a 


in and for said County, in the State 
aforesaid, Do Hereby Certify, that 


who personally known to me to be the 
real person. whose name subscribed 
to the within as having executed the 


same, appeared before me this day, in person, and 
acknowledged that he — signed, sealed and de- 
livered the said instrument of writing as 

free and voluntary act, for the uses and purposes 
therein set forth, and thereby conveyed all 

right, title and interest in and to the premises de- 
scribed in said Instrument, and expressly waived 
and released all right, title and benefit of exemp- 
tion under any and all Homestead Exemption 
Laws, so called, of said State of 
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And the said 
wife of the said 
having been by me examined, separate and apart 
from, and out of the hearing of her husband, and 
the contents and meaning of said instrument, and 
all her rights under the Homestead Laws of the 
State of having been by me made 
known and fully explained to her, acknowledged it 
to be her act and deed, and that she had executed 
the same, and relinquished her dower and all other 
right, title, and interest in and to the lands and 
tenements therein mentioned, and expressly waived 
and released all her rights and advantages under 
and by virtue of all laws of said State of 
relating to the Exemption of Homesteads, all 
voluntarily and freely, and without the compul- 
sion of her said husband, and that she does not 
wish to retract the same. 


Given under my hand and seal, this 
day of ALD 19 
19 
LEASE 


This Agreement, Made this First day of October A. D. One 
Thousand Nine Hundred Twenty-Eight (A.D. 19 ) Between John 
Doe party of the first part, and Richard Roe party of the second part. 

Witnesseth, That the said party of the first part does hereby lease 
to the said party of the second part, the following described property, 
situated in the City of Chicago and State Illinois, viz: Apartment 3, 
located at 4217 Berkeley Ave. for the term One Year beginning the 
First day of October A. D. 1928, and ending the Thirtieth day of 
September A. D, 1929. 

And the party of the second part agrees to pay as rent for said 
premises, the sum of One Thousand Two Hundred Dollars, payable 
monthly in payments of One Hundred Dollars each, to-wit: the first 
day of each month during said term. 

And the party of the second part covenants with the party of the 
first part, that at the expiration of the term of this lease he will yield 
up the premises to the party of the first part without further notice, 
in as good condition as when the same were entered upon by the party 
of the second part, loss by fire or inevitable accident, and ordinary 
wear excepted ; and will pay all assessments that shall be levied upon 
said premises during said term for water tax. 
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And the said party of the second part further covenants that he 
will permit the party of the first part to have free access to the prem- 
ises hereby leased for the purpose of examining or exhibiting the 
same, or to make any needful repairs or alterations of such premises, 
which said first party may see fit to make ; also to allow to have placed 
upon said premises, at all times, notice of “For Sale” or “To Rent 
and will not interfere with the same. 


It is Further Agreed, by the said party of the second part that 
neither he nor his legal representatives will underlet said premises, 
or any part thereof, or assign this Lease, or make any alterations, 
amendments or additions to the buildings on said premises, without 
the written assent of the party of the first part had thereto, and that 
neither he nor his legal representatives will use said premises for any 
purpose calculated to injure or deface the same, or to injure the 
reputation or credit of the premises or of the neighborhood. 


It is further agreed by the party of the second part that he will 
keep said premises in a clean and healthy condition, in accordance 
with the ordinances of the City, and the directions of the Board of 
Health and Public Works. 


(Insert any other matters of agreement such as dates of furnishing 
heat, hot water, purpose of occupancy, etc.) 


And it is Further Expressly Agreed between the parties, that if 
default shall be made in the payment of the rent above reserved, or 
any part thereof, or in any of the covenants or agreements herein 
contained, to be kept by the party of the second part, his heirs, execu- 
tors, administrators or assigns, it shall be lawful for the party of the 
first part, or Jas legal representatives to enter into and upon said 
premises, or any part thereof, either with or without process of law, 
to re-enter and re-possess the same, and to distrain for any rent that 
may be due thereon, at the election of said party of the first part; 
and in order to enforce a forfeiture for non-payment of rent, it shall 
not be necessary to make a demand on the same day the rent shall 
become due, but a demand and refusal or failure to pay at any time 
on the same day, or at any time on any subsequent day, shall be suffi- 
cient; and after such default shall be made, the party of the second 
part, and all persons in possession under him shall be deemed guilty 
of a forcible detainer of said premises under the statute. i 


In Witness Whereof, the parties have hereunto set their hands 
and seals, the day and year first above written. 


Joun Dor (SEAL) 
Ricnarp Rog (sEAL) 
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20 
MORTGAGE 


This Indenture Witnesseth, That the Mortgagor John Doe of 
the City of Chicago in the County of Cook and State of Illinois 
Mortgages and Warrants to Richard Roe of the City of Chicago 
County of Cook and State of Illinois to secure the payment of six 
certain promissory notes, executed by John Doe bearing even date 
herewith, payable to the order of Richard Roe the following described 
Real Estate, to-wit: Lot One Hundred and Ten (110) in Block 
Eighty (80) in the Subdivision of the North half (1%) of the South 
Three-quarters (34) of the South west quarter (%4) of Section 31, 
Township 38, North Range 14, East of the Third Principal Meridian 
situated in the County of Cook in the State of Illinois, hereby re- 
leasing and waiving all rights under and by virtue of the Homestead 
Exemption Laws of this State. 


Dated, this First day of August A. D. 19 


JouHn DoE (SEAL) 


(Form oF ACKNOWLEDGMENT FOR MortTGAGeE) 


STATE OF 
ss. 
CouNTY OF 


I, 
in and for said County, 
in the State aforesaid, Do hereby Certify, That 


personally known to me to be the same person 
whose name subscribed to the fore- 
going instrument, appeared before me this day in 
person, and acknowledged that he signed, 
sealed and delivered the same Instrument as 

free and voluntary act, for the uses and purposes 
therein set forth, including the release and waiver 
of the right of homestead. 


Given under my hand and 
seal, this day of 
A. D; 19 
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21 
OPTION CONTRACT 


I, John Doe of Chicago for and in consideration of the sum of 
Five Hundred Dollars to me in hand paid by Richard Roe of Chicago 
do hereby give to the said Richard Roe, his heirs and assigns, the 
privilege of purchasing on or before the 1st day of January A. D. 
19 , the following described real estate, situated in the County of 
Cook and State of Illinois, to-wit: Lot One Hundred and Ten (110) 
in Block Eighty (80) in the Subdivision of the North half (%) 
of the South Three-quarters (34) of the South west quarter (Y%4) of 
Section 31, Township 38, North Range 14, East of the Third Prin- 
cipal Meridian at and for the price of Ten Thousand Dollars, to be 
paid as follows, viz: Five Thousand Dollars in cash and the sum of 
One Thousand Dollars payable on the First day of January each year 
thereafter to be secured by a mortgage or trust deed on said real 
estate, in form to be satisfactory to me; said cash payment to be made 
and securities delivered on or before the First day of January A. D. 
19 ,to me. 


I Also Agree To furnish a certificate of title issued by the Regis- 
trar of Titles of Cook County, or a complete merchantable abstract 
of title, or a merchantable copy, brought down to date, or a mer- 
chantable title guaranty policy, showing good title to said real estate. 
In case the privilege of purchase hereby given is exercised, the price 
above named paid and secured, and the securities accepted, as above 
provided, I agree to convey and assure the said real estate to said 
Richard Roe, his heirs or assigns, by a good and sufficient warranty 
deed, reciting a consideration of $10,000.00 free and clear of all liens 
or incumbrances whatsoever, except as to taxes, assessments or im+ 
positions levied, assessed or imposed upon said real estate subsequent 
to January 1st, 19 


This Instrument Shall not be recorded, but is deposited by the 
said John Doe by mutual agreement, with Union Bank of Chicago 
and in case the privilege of purchase hereby given is not exercised 
and the conditions hereof fully performed by said Richard Roe, his 
heirs or assigns, and written notice of such exercise and performance 
given by Richard Roe to said John Doe on or before the 1st day of 
January A. D. 19, said privilege shall thereupon wholly cease (but 
no liability to refund the money paid therefor shall arise); said 
abstracts of title be returned in good order, and said Union Bank of 
Chicago shall at once surrender this instrument to John Doe for can- 
cellation. During the existence of said privilege of purchase, this 
instrument shall be binding on my heirs, executors, administrators 
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and assigns, who may exercise the rights herein reserved by me and 
receive the surrender above mentioned. 


Witness my Hand and Seal, This First day of August A. D. 
LORS 
JouHN Doe (SEAL) 


22 
PARTNERSHIP AGREEMENT 


Partnership Agreement made between John Doe of Chicago and 
Richard Roe, this twenty-fifth day of July, 19 , witnesseth as 
follows: 


1. The said parties will become and by these presents do agree to 
be partners together under the name of Doe and Roe, in the retail 
boot and shoe business, in the buying and selling of all sorts of goods, 
wares and merchandise belonging to the said business. The business 
to be carried on in the City of Chicago, in the store located at 95 
South State Street. This partnership to commence on the twenty- 
fifth day of July and to continue two years. 


2. To this end and purpose the said John Doe has contributed the 
sum of one thousand dollars in cash, and the said Richard Roe has 
contributed a like sum. 


3. At all times during the continuance of this partnership all part- 
ners agree that they will give their attendance, and do their best, and 
to the utmost of their skill and power exert themselves to their 
mutual benefit and advantage. 


4. They further agree that they will at all times during the part- 
nership bear, pay and discharge equally between them all expenses 
for the carrying on and management of the business. All gains, profit 
and increase from) or by means of the said business shall be divided 
between them equally; and all loss to their business shall be borne 
between them equally. 


5. The usual books of account shall be kept properly posted up, 
and shall not be removed from the places of business except by con- 
sent of both partners. Each partner shall have free access to the books 
at all times. 


6. It is further agreed that the said partners once in each year, on 
the twenty-fifth day of July, or oftener, if necessary shall make a 
full and correct inventory and account of all profits and increases by 
them made and of all losses by them sustained, and also all payments, 
receipts, disbursements, and all other things by them made, received, 
disbursed, acted, done, or suffered in their business, and, the same 
account so made will bear, adjust, pay and deliver, each to the other, 
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at the time their just share of the profits and bear their just share 
of the expenses and losses so made as aforesaid. 


In witness whereof the parties hereto set their hands and seals 
this twenty-fifth day of July, 19 


(Signed) Joun DoE (SEAL) 
(Signed) RicHarp RoE (SEAL) 


23 
POWER OF ATTORNEY 


Know all Men by these Presents, That John Doe of the City of 
Chicago County of Cook in the State of Jllinois has made, consti- 
tuted and appointed, and BY THESE PRESENTS does make, con- 
stitute and appoint Richard Roe of the City of Chicago County of 
Cook and State of Illinois true and lawful ATTORNEY for himself 
and in his name, place and stead to sell goods and chattels located at 
1065 Forty-third street and dispose of business to the best advantage 
giving and granting unto my said ATTORNEY full power and 
authority to do and perform all and every act and thing whatsoever, 
requisite and necessary to be done in and about the premises, as fully, 
to all intents and purposes, as J might or could do if personally pres- 
ent at the doing thereof, with full power of substitution and revoca- 
tion, hereby ratifying and confirming all that my said ATTORNEY 
or his substitute shall lawfully do or cause to be done by virtue 
hereof. 


In Testimony Whereof, J have hereunto set my hand and seal 
this Ist day of August 19 


Signed, Sealed and Delivered in Presence el Hast ) 
OHN Dor (SEAL 


(SEAL) 


24 
PROXY TO VOTE—NOT LIMITED 


Know all Men by these Presents, That I, John Doe of Chicago 
do hereby appoint Richard Roe of Chicago to be my Substitute and 
Proxy, with power of substitution, for me, and in my name and be- 
half, to vote at any election of the United States Sugar Corp. and at 
any meeting of the Stockholders of said corporation as fully as I 
might or could were I personally present. 


In Witness Whereof, I have hereunto set my hand and seal, the 
First day of August A. D., 19, at Chicago. 


Joun Dor (sEAL) — 
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PROMISSORY NOTE 
No. Chicago, August 1, 1928 


Six Months after date, for value received, J promise to pay to the 
order of John Doe One Hundred Dollars, at 313 Marquette Bldg., 
Chicago with interest at Six per cent. per annum after August 1, 
19 until paid. 


$100.00 
RicHArD RoE 
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OATH OF APPLICANT FOR PATENT 


(From Rules of Practice, U. S. Patent Office, page 70. This form 
is Substituted for Form 17.) 


OATH 


STATE OF ILLINOIS 
County or Cook 


John Doe, the above named petitioner, being duly sworn, deposes 
and says that he ts a citizen of the United States and resident of 
Illinois and that he verily believes to be the original, first and only 
inventor of the improvement in Typewriter described and claimed in 
the annexed specification ; that he does not know and does not believe 
that the same was ever known or used before his invention or dis- 
covery thereof; or patented or described in any printed publication 
in any country before his invention or discovery thereof or more than 
two years prior to this application ; or patented in any country foreign 
to the United States on an application filed more than twelve months 
before this application; or in public use or on sale in the United 
States for more than two years prior to this application, and that no 
application for patent on said improvement has been filed by Jum: or 
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his representatives or assigns in any country foreign to the United 
States except as follows: * 


Eee nnn 
Inventor's full name} Joun DoE 


Sworn to and Subscribed Before me, this First day of August 
A. D. 19 


RicHARD ROE 
if S (Signature of Justice or Notary.) 


Notary Public 
(Official Character.) 


If the inventor be dead, the oath will be made by the administrator or exec- 
utor, who will declare his belief that the party named as inventor was the orig- 
inal and first inventor. 

If the applicants claim to be joint inventors, the oath will show “that they 
verily believe themselves to be the original, first, and joint inventors,” &c. If by 
a single inventor, the word “sole” should be inserted. 

If a patent has been obtained in any other country, the following will be the 
form of the oath: That the invention described and claimed in the foregoing 
specification has been patented to him by the government of by Letters 
Patent No. dated . If patented in more than one foreign 
country full information must be given. 

_In case of an assignment of the whole interest in the invention, the applica- 
tion and oath must be made by the actual inventor, if alive, even if the patent 
is to issue to an assignee. If inventor be dead, it may be made by the executor 
or administrator, or by the assignee of the entire interest. 


* If any such application for foreign patent has been filed more than twelve 
months prior to this application, the applicant will be required before the issu- 


es of patent to state that no patent has been granted on the application so 
ed. 
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27 
PETITION FOR PATENT 


(From Rules of Practice, U. S. Patent Office, Page 51, Form 4.) 


PETITION 


To the Commissioner of Patents: 


The petition of 1 John Doe citizen of the United States residing at 
Chicago in the County of Cook and State of Illinots and whose Post 
Office address is 4217 Berkeley Avenue prays that Letters Patent may 
be granted to himself for improvement in Typewriter as set forth in 
the annexed specification. 


And IJ hereby appoint? Richard Roe of Chicago, State of JIilinois, 
my attorney, with full power of substitution and revocation, to prose- 
cute this application, to make alterations and amendments therein, to 
receive the Patent and to transact all business in the Patent Office con- 
nected therewith. 


Signed at Chicago in the County of Cook and State of Illinois this 
1st day of August 19 


Inventor’s full names Joun Doz 


1. In case of the assignment of the whole interest in the invention, the peti- 
tion and oath must be made by the actual inventor, if alive, even if the patent 
is to issue to an assignee. If the inventor be dead, it may be made by the 
executor or administrator or by the assignee of the entire interest. 

2. If the power of attorney be given to a firm, the full name of each member 
of the firm must be inserted, or it will be ignored. 


734 APPENDIX D 


28 
TRUST AGREEMENT 


This Trust Agreement, dated this First day of August 19, and 
known as Trust Number 962, is to certify that John Doe as trustee 
hereunder, is about to take title to the following described real estate 
in Cook County, Illinois, to-wit: Lot one hundred and ten (110) in 
block eighty (80) in the subdivision of the North half (3%) of the 
South Three Quarters (34) of the South West quarter (4) of 
Section 31, Township 38, North Range 14, East of the Third Prin- 
cipal Meridian, and buildings thereon and that when he has taken the 
title thereto, or to any other real estate deeded to Aim as trustee here- 
under, he will hold it for the ultimate use and benefit of the follow- 
ing named persons according to the respective interests herein set out, 
to-wit: Richard Roe. 


It is Agreed and Understood between the parties hereto, and by 
any person or persons who may become entitled to any interest under 
this trust, that the interest of any beneficiary hereunder shall consist 
solely of the right to receive the proceeds from rentals or from sales 
of said premises, and that such right in the avails of said property 
shall be deemed to be personal property, and may be assigned and 
transferred as such; that in case of the death of any beneficiary here- 
under during the existence of this trust, his or her right and interest 
hereunder shall pass to his or her executor or administrator, and not 
to his or her heirs at law; and that no beneficiary now has, and that 
no beneficiary hereunder at any time shall have, any right, title or 
interest in or to any portion of said real estate as such, but only an 
interest in the proceeds as aforesaid; it being the intention of this 
instrument to vest the full legal and equitable title to said premises 
in said trustee. No assignment of an interest hereunder shall be bind- 
ing on the trustee until the original or a duplicate copy of the assign- 
ment is lodged with him. 


It shall not be the duty of the purchaser of any part of said prem- 
ises to see to the application of the purchase money paid therefor ; nor 
shall any one who may deal with said trustee be privileged or required 
to inquire into the necessity or expediency of any act of said trustee, 
or of the provisions of this instrument. 


In case said trustee shall be made a party to any litigation on ac- 
count of holding the title to said real estate, or in connection with 
this trust, he shall have a lien on said property for all his expenses, 
including reasonable attorney’s fees, and he shall be reimbursed by 
any beneficiary or beneficiaries hereunder, and in case said trustee 
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shall be compelled to pay any sum of money on account of this trust, 
whether on account of breach of contract, injury to person or prop- 
erty, fines or penalties under any law, or otherwise, he shall have a 
lien for such payments and be reimbursed therefor. Nothing herein 
contained shall be construed as requiring the trustee to prosecute or 
defend legal proceedings involving the interests of this trust. 


This trust agreement shall not be placed on record in the Record- 
er’s Office of the county in which the land is situated, or elsewhere, 
and the recording of the same shall not be considered as notice of the 
rights of any person hereunder, derogatory to the title of said trustee. 


While said John Doe is the sole owner of the real estate referred 
to herein, and, so far as the public is concerned, has full power to 
deal with it, it is understood and agreed by the parties hereto, and by 
any person who may hereafter become a party hereto, that said John 
Doe will deal with it only when authorized to do so, and that he will, 
on the written direction of Richard Roe or on the written direction 
of such person or persons as may be beneficiary or beneficiaries at the 
time, make deeds for, or otherwise deal with the title to said real 
estate, provided, however, that the trustee shall not be required to 
enter into any personal obligation or liability in dealing with said 
land, or make himself liable for any damages, costs, expenses, fines 
or penalties. The trustee shall not be required to inquire into the 
propriety of any such direction. 


The beneficiary or beneficiaries hereunder shall have the manage- 
ment and control of said property, and of the selling, renting and 
handling thereof, and any beneficiary or his agent, shall handle the 
rents thereof and the proceeds of any sales of said property, and said 
trustee shall not be called upon to do anything in the management or 
control of said property, payment of taxes, assessments, insurance, 
litigation or otherwise, except on the written direction of the benefi- 
ciaries hereunder and after the payment to him of all money neces- 
sary to carry out said instructions. If any property remains in this 
trust twenty years from this date it shall be sold at public sale by the 
trustee on reasonable notice, and the proceeds of the sale shall be 
divided among those who are entitled thereto under this trust agree- 
ment, unless renewed or extended by consent of all parties then 
interested. 


Said John Doe shall have and receive for his services the sum of 
for accepting the trust and taking the title; $ per 

year for holding said title during the existence of this trust after the 
1st day of August, 19 ; the regular schedule fees for making deeds ; 
and he shall receive reasonable compensation for any special services 
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rendered by him and his attorneys, solicitors and agents hereunder, 
or for taking and holding other property hereafter deeded to him 
hereunder. 


In Testimony Whereof, said Richard Roe has hereunder affixed 
his signature and seal this day and date above written. 


- RicHarp RoE (SEAL) 
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MASSACHUSETTS TRUST AGREEMENT 
Taken from the Homans Real Estate Trust Deed 


Know Aut MEN sy THESE PRESENTS that we Robert Homans and 
Reginald Foster, both of Boston, in the county of Suffolk, and Com- 
monwealth of Massachusetts, being about to take title to a certain 
parcel of land with the buildings thereon, numbered 50 Essex street, 
situated in said Boston, and bounded southeasterly on Chauncy street, 
southwesterly on Essex street, northwesterly on Harrison avenue, 
and northerly, northwesterly again and northeasterly on land now or 
late of F. M. Frost et al, containing 5,186 square feet more or less 
and being all the land recently owned by the trustees under the will 
of John Homans, late of said Boston, who died in 1868, hereby de- 
clare that we will, and our heirs, successors, administrators and ex- 
ecutors shall hold said parcel of land and any and all property, real 
and personal, which may be conveyed or transferred to us as trustees 
hereunder, upon the trusts hereinafter set forth for the benefit of the 
owners of the shares hereinafter described. 


1. The term “trustee” hereinafter used shall mean not only those 
above mentioned but whoever may be trustee or trustees for the time 
being. The term “shareholders” hereinafter used shall mean holder 
of record of a certificate of shares hereunder. 


2. The trustees shall issue certificates of shares of the aggregate 
amount of two hundred and forty thousand dollars divided into 
shares of the par value of one hundred dollars each, and shall deliver 
said certificates to the persons by whom the parcel of land above 
described is conveyed to them, delivering to each of said persons 
shares bearing the same proportion to the total amount of the shares 
to be issued as above stated as his or her undivided interest in said 
parcel bears to the total value of the same. The trustees shall also 
have the power to issue certificates for additional shares hereunder 
if they are authorized so to do by vote of a majority of the share- 
holders as provided in clause 10, but not otherwise. 
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3. The trustees shall have entire control and management of the 
trust property. They may mortgage or lease the same, or any part 
thereof, from time to time on such terms and for such times as they 
think best. Provided that they shall not mortgage said property or 
any part thereof for more than twenty thousand dollars unless author- 
ized so to do by vote of a majority of the shareholders as provided 
in clause 10. They may also sell said property or any part thereof at 
any time and from time to time on such terms as they think best. 
They may borrow money for temporary exigencies or for adding to, 
repairing, rebuilding or furnishing any building on land held by them 
or for erecting new buildings on such land in such manner and on 
such terms as they think best, and may give their notes, as trustees 
therefor. No purchaser, mortgagee, lessee or lender shall be respon- 
sible for the application of money paid or loaned to the trustees. The 
trustees may exchange land and purchase additional land for the pur- 
pose of straightening or altering boundary lines, and may grant, 
release and acquire easements. They may from time to time hire suit- 
able officers for the transaction of the business of the trust and may 
incur such other expenses and employ such clerks and other servants, 
transfer agents, lawyers and brokers as they may think best, and 
they may execute, acknowledge and record any and all instruments 
necessary or convenient for the purposes of the trust. They or either 
of them may act as counsel when it is proper to employ counsel and 
do all such things as they think best for the maintenance and man- 
agement of the trust property and of the trust and may pay all ex- 
penses out of any assets of the trust. 


4. The compensation of the trustees for their services as such 
shall amount to five per cent of the gross income of the trust prop- 
erty, and in case of a sale of said property or any part thereof, one 
per cent, of the price for which the same is sold. 


5. The trustees shall be responsible only for a wilful breach of 
trust, and any trustee only for his own acts; and no trustee shall be 
required to give a bond. Any trustee may resign his office by a writ- 
ten instrument recorded with Suffolk Deeds. 


6. The number of trustees hereunder shall be kept at two, and each 
new trustee shall have the same powers as if originally named herein. 
In case said Reginald Foster ceases to be a trustee hereunder before 
the termination of the trust his successor shall be appointed by the 
Old Colony Trust Company, a corporation organized under the laws 
of said commonwealth and having a usual place of business in said 
Boston, by a writing recorded with said deeds, if said corporation is 
at the time the guardian of any child of the late Caroline Homans 
Priestley, wife of Neville Priestley, who is then a shareholder here- 
under, but not otherwise. 
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7. When any trustee is absent from the commonwealth aforesaid, 
or unable to perform his duties, the remaining trustees shall have the 
power to act. Provided that in no case shall one trustee so acting 
do any act affecting the title of the propetry or incur any debt or 
liability exceeding the aggregate five thousand dollars during any 
such period of absence or disability, and the certificate of any trustee 
as to such absence or disability shall be conclusive. 


8. The trustees shall annually or oftener in their discretion divide 
the net income from the trust property among the shareholders Pro- 
vided, however, that the trustees may set aside before paying any 
dividend whatever sum they see fit as a sinking or contingent fund, 
to be applied to repaying loans made by the trustees, whether unse- 
cured or secured by mortgage on the trust property or otherwise; to 
making repairs to and alterations in said property; and to meeting 
extraordinary expenses. They may invest and reinvest said fund and 
any money they may have on hand at any time in any securities they 
may see fit. Their decision as to what constitutes net income shall be 
conclusive on all parties. 


9. The trustees may call meetings of shareholders at any time, and 
shall do so upon the written request of any shareholder. Notices of 
meetings shall be given at least five days beforehand by mail and 
every such notice shall state the purpose of the meeting called. Such 
notices shall be binding upon each shareholder if mailed postage pre- 
paid to the address last given by him to the trustees, or in default 
thereof to his last known place of business or abode, Provided that 
notice to any shareholder who is a minor may be given to his guard- 
ian instead of to him. Notices shall be deemed to be given at the 
time that they are mailed as above stated. 


10. Shareholders may vote at meetings in person or by proxy and 
in case any shareholder is a minor a proxy executed by his guardian 
will be sufficient. The holders of a majority of the entire number of 
shares outstanding may by vote at any meeting called for the purpose, 
authorize the trustees to issue shares hereunder in addition to those 
provided for by clause 2 and fix the price at which the same shall be 
issued and may authorize the trustees to mortgage the trust property 
or any part thereof for any amount exceeding twenty thousand dol- 
lars for such times and on such terms as they see fit. The statements 
of one or more of the trustees contained in certificates relating to 
meetings of the shareholders, or other matters connected with the 
trust, and recorded with Suffolk Deeds, shall be conclusive upon all 
parties as to the facts therein stated. 


11. The trustees shall not have any power or authority to enter 
into any contract that shall bind or affect the shareholders personally, 
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or call upon them for any payments whatsoever other than the 
amounts of their respective subscriptions; but the trustees shall be 
entitled to indemnity against any and all liabilities which they may 
incur or to which they may be subject, out of the trust property and 
may make any contract hereby authorized in such manner that the 
same and any liability thereunder shall be enforceable against the 
trust property, and all persons or corporations extending credit to, 
contracting with, or having any claims against the trustees shall look 
only to the property of the trust for the payment of any such contract 
or claim, or for the payment of any debt, damage, judgment or 
decree, or of any money that may otherwise become due or payable 
to or from the trustees, so that neither any trustee nor shareholder, 
present or future, shall be personally liable therefor. 


12. Shares hereunder shall be personal property and shall be trans- 
ferable only on the books of the trustees upon surrender of the certi- 
ficate therefor. Transferees shall upon issue of new certificates to 
them, become shareholders hereunder, and entitled to all the rights 
and subject to all the liabilities of the original subscribers hereto. 


13. This trust, if not sooner terminated by sale of the property by 
the trustees, shall continue twenty years after the death of the last 
surviving original trustee. 


14. Upon the expiration of the said limit of twenty years the 
trustees shall sell any and all property then subject hereto. When all 
the trust property is sold either as provided in this clause or as here- 
inabove provided, the proceeds thereof after the payment of all the 
debts and expenses of the trust, the expenses of the sale and the com- 
missions of the trustees, shall be divided among the shareholders 
in proportion to the number of shares owned by them of record. In 
case any portion of the trust property is sold or taken for eminent 
domain and any other property still remains subject to the trust, the 
trustees may either divide the proceeds of the sale or the damages 
obtained on account of the taking, after deducting the debts, expenses 
and commissions above mentioned or the expenses of obtaining such 
damages, among the shareholders in the proportions above stated, or 
may hold the same and apply them in such manner as they see fit to 
the purposes of the trust. 


In witness whereof we hereunto set our hands and seals this first 
day of November, 1905. 


Rosert HoMANS (SEAL) 
REGINALD FOosTER (SEAL) 
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30 
WILL 


I, John Doe, of the City of Chicago, County of Cook, State of 
Illinois, being of sound mind, make this my last will and testament. 

After the payment of my just debts and funeral charges I devise 
and bequeath as follows: : 

Ist. To my wife Sarah my house and furniture. 

2nd. To Richard Roe, my friend, one thousand dollars. 

All the rest and residue of my property and estate to be divided 
equally between my two grandchildren, George H. and Henry W. 
Doe. 

I hereby nominate Richard Roe, Jr., to be executor of this my will 
and request that he shall be exempt from giving a surety or sureties 
on his official bond. 

In witness whereof I have hereunto set my hand this twenty-fifth 
day of July, 19 

(Signed) Joun DoE 

Signed and published as his last will by the said John Doe in the 
presence of us, who in his presence and in the presence of each other 
have hereto subscribed our names as witnesses. 

(Signed) JoHN SMITH 

(Signed) FRANK JONES 

(Signed) HENRY WHITE 
ot 


WILL, GIVING ALL TO WIFE AND APPOINTING HER 
EXECUTRIX AND GUARDIAN 


In the Name of God, Amen. 


I, John Doe of Chicago in the County of Cook and State of Illinois 
being of sound mind and memory, and considering the uncertainty 
of this frail and transitory life, do, therefore, make, ordain, publish 
and declare, this to be my last Will and Testament: 

First, I order and direct that my Executrix hereinafter named, 
pay all my just debts and funeral expenses as soon after my decease 
as conveniently may be. 

Second, After the payment of such funeral expenses and debts, 
I give, devise and bequeath, unto my beloved Wife, Sarah Doe, all 
the property, real and personal, and effects of every name and nature 
which I now have, may die possessed of, or may be entitled to, her 
heirs and assigns forever. 

Third, I do by this, my Will, dispose of the custody and tuition 
of my Children, who shall be minors at and after my decease, during 
their minority, to my dear Wife Sarah Doe and do hereby appoint 
her their Guardian. 
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Fourth, I do hereby make, constitute and appoint my Wife Sarah 
Doe sole Executrix of this, my last Will and Testament, and it is 
my wish, and I do hereby request that she may not be compelled to 
give any bond or security as such Executrix, or as Guardian, and 
that she may settle the estate in her own way and sell any or all of 
the real or personal estate, at public or private sale, as she may think 
best, and pay the debts without being compelled to account to the 
County, or any other Court; and I do hereby revoke all and every 
former Will by me made. 


In Witness Whereof, I have hereunto subscribed my name and 
affixed my seal, the First day of August in the year of Our Lord 
One Thousand Nine Hundred and Twenty Eight. 


Joun Dok (SEAL) 


This Instrument was on the day of the date thereof signed, published 
and declared by the said testator John Doe to be his last Will and 
Testament, in the presence of us who at his request have sub- 
scribed our names thereto as witnesses, in his presence, and in 
the presence of each other. 

RICHARD ROE 

Harry SMITH 

GEORGE WHITE 
32 


CODICIL TO WILL 


I, John Doe, of the City of Chicago, County of Cook, and State of 
Illinois, make this codicil to my last will heretofore made and pub- 
lished by me and dated July 25, 19 , which I hereby ratify and 
confirm in all respects save as the same may be changed by this 
instrument. 

Whereas by said will I gave to Richard Roe, my friend, one thou- 
sand dollars, I do hereby revoke said legacy, and devise and bequeath 
to said Richard Roe the sum of five hundred dollars. 

In testimony whereof I have hereto set my hand this twenty-fifth 


day of July, 19 
(Signed) Joun DoE 


Signed and published by the said John Doe as a codicil to his last 
will in the presence of us, who in his presence and in the presence of 
each other have hereto subscribed our names as witnesses. 

(Signed) JoHN SMITH 
(Signed) FRANK JONES 
(Signed) Henry WHITE 


NOTE—The words in italics should be changed in these forms to 
make the form fit a particular case. 
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A 


Abandonment of contract, effect 
Oree2, 

Abatement of general legatee, 139 

Acceptance, by mail of contract, 
14, 15 

for honor supre protest, 290, 

319 

of bill of exchange, 312-314 

of bill of exchange when 

qualified, 313 

of contract, 15, 16 

of contract in terms of offer, 


14 

of goods by buyer, 268-270 

Acceptor of negotiable instrument, 
299 

Accessory, before the fact, 76 

trial of before principal, 76 

Accident, effect on performance of 
contract, 20 

is not tort, 36 

Accommodation party, 291 

Accord and satisfaction, 23 

Accounting, any partner entitled 
to, 334 

in Equity, 213, 214 

Account right to accrues in part- 
ner when, 348 

Act of Bankruptcy, 412 

Act of God, effect on contract, 21 

Acts of one partner binds all, 328 

Administration, expenses in bank- 
ruptcy, 437 

of estate, 139, 140 

Administrator, 136, 139, 140 

—— de son tort, 136 


Admissibility of evidence, how de- 
termined, 373 

Admission, in evidence, 378-379 

of one partner binds all, 330 

of parol evidence, 385-388 

Admissions made by parties attor- 
ney, 379 

Adopted child, right to inherit, 
150 

Advancement by person in loco 
parentis, 130 

Adverse influence and conflicting 
interests in law suit, 677 

Adverse possession, 172 

Advertising by attorney, 683 

Advising client on merits of case 
by lawyer, 678 

Agent, one partner agent for an- 
other, 328 

Agency, creation of, 98, 99 

determination of kind, 98 

principles of, 97, 109 

Agent, general and special, 97 

how may receive authority, 


98 

may sign negotiable instru- 
ment, 289 

of trustee, 239 

one partner agent for other, 
328 

responsibility for acts of, 111, 
112 

revocation of power of, 111 
signing negotiable paper to 
make principal liable, 289 

torts of, 112-115 

when binds himself person- 
ally, 104-106 


747 


748 


Agent, when may be sued, 104, 
105, 106 

who receives money, status 

of, 103 

wife as agent of husband, 
145 

Agent’s acts ratified, 99, 100, 101 

duty, 108 

ostensible powers, 102 

power to delegate work, 110 

power to receive payments, 
102, 103 

Agents of a corporation, 358 

Alienation, how accomplished, 174 

right of, 174 

Alteration, effect of material, 310 

Alterations, material, 311 

Alluvion, 174 

Apperance of lawyer as witness 
for client, 681 

Application of funds, 138 

Ambiguity written, parol evidence 
to explain, 385 

Ambiguous negotiable instruments, 
construction of, 288 

Ancient documents, admission of 
in evidence, 380, 381 

Animal trespassing on land, 51 

Appeintees by judge, 694 

Arbitration, not favored by courts, 
32 

Army officer cannot give order in 
violation of civil law, 75 

Arrest exempton of bankrupt 
from, 418 

Assault, 38 

Assault and Battery, 38 

Assault evil intent necessary, 38 

Assignees rights in a condition, 
166 

Assignment of contract, 20 

Attempt, criminal, 70-71 

criminal distinguished from 

preparation, 72 

criminal frustrated, 71 


INDEX 


Attitude of lawyer toward jury, 
682 

Attorney, acquiring interest in liti- 
gation, 678 

evidence of conversation with 
client, 404 

Attorney’s negotiations with oppo- 
site party, 678 

Attorneys attitude when counsel 
for indigent prisoners, 676 

Attractive nuisance doctrine, 49, 
50 

Auctioneer selling stolen goods, 
115 

Auctioneer’s 
135 

Auction, sale of goods by, 262 

Authority of agent, how received, 


interest in goods, 


Avoidance of impropriety of judge, 
693 


B 

Bail, 93 

Bankrupt, duty of, 416 

Bankruptcy, acts of, 412 

effects of discharge, 423 

who may go into, 414, 415 

Bastardy, 150 

Bearer, when negotiable instru- 
ment payable to, 286 

Beneficiary of contract, 20 

Benefit derived by partner must be 
accounted for, 334 

Best evidence rule, 397-399 

Bilateral contract, 13 

Bill of exchange, 311 

Bill of peace, 215 

Bill of rights, 450, 471 

Bill to quiet title, 218 

Blanks, in negotiable instrument 
when delivered, 286, 287 

—— who has authority to fill in, 
286, 287 

Bond, 12, 25 
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Bond, to indemnify in case of de- 
fault, 25 

Books, partnership, how kept, 333 

Breach of contract, remedy tor, 23 

Breach of warranty, right of seller, 
278 

Burden of proof, does not shift, 
372 

Business of corporation, 367 

Buyer’s rights where seller refuses 
to deliver, 277 

By-laws of a corporation, 359, 
362, 366 


Cc 


Cancellation, unintentional of note, 
effect of, 310 

Candidacy for office by judge, 699 

Candor and fairness of lawyers, 
681 

Canons of Descent, 169 

Capacity, to buy or sell, 252 

to commit crime, 72, 73 

Capital stock, 366 

Carrier, delivery of goods to 
deemed delivery to buyer, 268 

Causa mortis, gifts, 134 

Character evidence when admissi- 
ble, 396 

Checks, 322, 323 

certified, 323 

Child, capacity to commit crime, 


’ 


correction of by parent, 91 
emancipation of, 151 
father’s interest in, 151-152 
Children, competency test, right 
to testify, 404 
duties of parents to, 151-152 
duty of property owner to 
make property safe for, 49 
Circumstantial evidence, 373 
Citizen, right of, 462-464 
Citizenship in United States, 154 
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Civil actions pending bankruptcy 
proceedings, 419 

Class legislation, 460 

Codicil, character of, 127 

form of, 126 

Co-executors, 138 

Commission agent, 107 

Common Law, 474, 476 

Common, tenants in, 167, 168 

Composition of creditors, 420 

Concurrent Condition, 18 

Conditional limitation, 168 

Condition, in endorsement, 294 

of mind, declaration to show, 
395 

Conditions, 18 

restriction of, 165-166 

Conduct of judge, 693 

Confession, 76 

Confrontation, 78, 79 

Consideration, in contract, 6, 8, 9, 


10 


in negotiable instrument, 290, 

291 

moral, 11 

Conspiracy, 90 

Constitutional obligations of judge, 
693 

Constitutional rights, 462 

Constitution, how changed, 452 

how construed, 452 

nature of, 449, 451 

restraint on government, 
449 

Construction, of contract, 3, 4, 12 

of laws, 473-474 

of Negotiable Instruments, 

288 

of wills, 122 

Constructive fraud, 208 

Contempt of court, 94, 164 

Contingent estate, 164 

Contingent fees, 679 

Contingent remainder, 164, 166 

Continuance of case, 696 
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Contract, accord and satisfaction, 
23 


damage for breach of, 28 

definition of simple, 3 

for illegal purposes, 30-31 

in restraint of trade, 29 

minors enforcement of, 5, 6 

must be in writing when, 253 

—— mutuality necessary, 6 

of marriage, 143 

of promoters, 355 

of sale, 252 

Contractual capacity, 5-6 

Contributory negligence, 56-60 

Conversion, equitable, 214 

Conveyance of partner’s interest, 
336 

Corporation act, 357 

Corporation citizen of state of cre- 
ation, 353 

Corporation de facto, 354 

Corporation guilty of crime, 353 

Corporation liable for torts, 353 

Corporation, nature of, 351 

powers of, 352 

Corporeal things real, 158 

Correction, of child, 91 

of contract in equity, 211 

Corruption of morals, 91 

Courtesy of judge, 694 

Court organization by judge, 693 

Court Room, public right in, 92 

Courts of Bankruptcy, 411 

Courts jurisdiction of, 459 

Covenant running with land, 179, 
182, 183-185 

Creditors meeting in bankruptcy, 
429, 430 

Crime, essentials of, 67 

public not private interest, 


67 
Crimes committed by wife, 146 
Criminal capacity, 72, 73 
Cross-examination, scope of, 399, 
400 


INDEX 


Cruel and abusive’ treatment, 
grounds for divorce, 149 
Curtesie, tenancy by, 161 
Custody of minor child, 151 
Custom, when evidence admissible 


of, 389 
D 


Damage in tort cases, 39 

Damages, anticipation of profits 
not, 26 

as consideration to support 

contract, 7 

measures of in contract, 26 

speculative not allowed in 
contract, 26 

Dangerous property, care of, 50 

Date, determinable future of ne- 
gotiable instrument, 284 

not essential to negotiable 
instrument, 285 

Dealing with trust property by at- 
torney, 678 

Death, caused by commission of 
duty, 60 

effect on bankruptcy, 418 

effect on contract of party, 


21 


effect on partnership, 339- 
348 

Debts, how paid in bankruptcy, 
438 

provable against a bankrupt, 

437 

Decisions, influence of judges on 
development of law, 697 

Declarations made by persons in 
possession of property, 394 

Deed, correction of, 212 

date of effect, 175 

estoppel by, 182 

of land, 174-176 

—— registration of, 179-180 

unrecorded, 176 

Defective goods sold, 54, 55 


INDEX 


Defense, attitude of attorney for, 
676 

Degree of care of person in negli- 
gence cases, 54-56 

Degree of care of infant, 54 

Delay in making presentment for 
payment when excused, 302 

Delectus personarum, 3 

Delivery, effect on negotiable in- 
strument, 287 

of deed, 175 

of goods in sales contract, 
265 

Demand, for delivery in contract 
of sale, 265 

when negotiable instrument 
payable on, 285 

Dependent, what is, 149 

Dereliction, 174 

Descent, rules of, 169 

Description sale by, 258 

Desertion, agreement to separate 
not, 149 

Design, proof of, 81 

Destruction of document by party, 
397 

Determinable fee, base, qualified, 
163 

Deviations by agent from scope of 
authority, 101, 109 

Devise, executory, 166 

Directatory provisions in statute, 
355 

Direct evidence, 373 

Director, of corporation, 357, 358, 
367 

right for compensation, 357 

Director’s liability for ultra vires 
acts, 358 

Directors, duty of, 364 

Duress, 209 

in contract, 28 

Discharge, of bankrupt, 421, 422, 
423 

of bequest, 130 


134 


Discharge, of negotiable instru- 
ment, when, 309 

of partners from liability by 

dissolution, 341 

of warranty, 269 

Disclosed principal, 102 

Dishonor, by non payment of ne- 
gotiable instrument, 303 

for non acceptance of bill of 

exchange, 316 

notice of, to whom must be 
given, 304 

Disseizin, 170-173 

Dissolution, of corporation, 362 

of partnership, 337-340 

Dividend, 357, 359 

Dividends in bankruptcy, 439, 440 

Divorce, common grounds for, 147 

right to sue for assault and 
battery after, 149 

Dog bite, 51 

Domicile, 153 

Double, 77 

Dower estate, 187 

Dower effect of trust on, 233 

Drawer of negotiable instrument 
promises of, 299 

Due care, presumption of, 60 

Due course, holder in of nego- 
tiable instrument, 296 

rights of holder in, 298 

Due process of law, 467-469 

Due when negotiable instrument 
iy LOK 

Duties of partners, 332 

Duty of lawyer to court, 675 

Dying declarations, 395 

admission of in evidence, 384 


E 


Easement, 179 

creation of, 189 

lost by disuse, 189 
Election in wills, 128-130 
Emancipation of child, 151 
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Endorsement where made on nego- 
tiable instrument, 292 

Endorsements, kinds of, 292 

Endorser, in blank, liability of, 
300 

may be struck from note by 

holder, 295 

who is, 299 

without qualification warran- 
ties of, 300 

Endorsers liability, 301 

Enforcement of contract, same law 
applicable as at time contract 
made, 4 

Entirety, tenancy by, 167 

Equitable conversion, 214, 215 

Equitable waste, 216 

Equity, acts in personam, 197 

jurisdiction of, 196 

looks to substance, 195 

—— what is meant by, 195 

—— where action must be brought, 
197 

will enforce legal rights in 
real estate, 222 

Escape, death in making when 
justifiable, 84 

of dangerous 
man’s land, 46, 47 

Escheat, 169 

Escrow, 175 

Estate, at sufferance, 163 

for years, 162 

—— granted by will, 127-128 

—— of bankrupt pending proceed- 
ings, 436 

vested and contingent, 164 

Estates, 159-162 

less than freehold, 162, 163 

Estoppel by deed, 182 

Evidence, at former trial admissi- 
ble to contradict witness, 376 

immaterial how obtained, 384 

of similar accident admissi- 


ble, 376 


thing from 


INDEX 


Evidence, rules departed from, 
when, 371 

—— what is meant by the law of, 
371 

Evidentiary fact, 375 

Examination of goods by buyer, 
268 

Exception, 177 

Exceptions to hearsay rule, 390- 
395 

Execution of contract, loss occur- 
ring during, 27 

Executor, duties of, 140 

legal position of, 135 

Executorships and trusteeships by 
judge, 699 

Executory devise, 166 

Exemption of bankrupt from ar- 
rest, 418 

Ex parte, applications to judge, 
695 

communications to judge, 696 

Expert testimony, opinion evi- 
dence, 401 

Explanations made by persons in 
possession of stolen property, 
394 

Expiration of partnership, right of 
parties after, 334 

Extinguishment of easement, 189 


F 


Factor status of when person deals 
with as principal, 103 

Facts, representation to be fraudu- 
lent must be of, 42 

Feasors, tort, 35 

Federal government, 454, 455 

—— relation to State government, 
453 

—— when acting within its sphere, 
454 

Federal jurisdiction in crime, 79 


INDEX 


Fee, contingent, 679 

fixing the amount of, 679 

simple estate, 195, 160 

tail estate, 160 

Fire running from person’s prop- 
erty, 48 

Flowing water, rights of man in, 
50 

Foreign state, evidence of laws of, 
376 

Foreigner, crime of, 464 

Forgery effect on negotiable in- 
strument, 290 

Form of wills, 122, 127 

Foundation for secondary evi- 
dence, 398 

Franchise, 352 

Fraud, effect on marriage, 148 

in equity, 205-208 

Fraudulent misrepresentation, 40, 
41, 42 

Fraudulent representation as to 
age, effect on minor’s contract, 6 

on contract, 28 

Freehold, 159 

Fungible goods contract for sale 
of, 254 

Future goods, contract for sale of, 
254 


G 


General agent, 97 

General law, 459-460 

General repute, admission of evi- 
dence of, 383 

Gift, causa mortis, 134 

inter vives and trust, 233 

Gifts and Favors by judge, 700 

Grade crossing, duty of railroad 
at, 50 

Gratuitous promises, will not sup- 
port a contract, 7 

Guarantor, agreement of, 32 

Guardian, rights and duties of, 
150-151 
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Handwriting opinion as to, 403 

Hearsay evidence, 389-392 

“Heir” word necessary to create 
Fee simple estate, 160 

Holder, for value of negotiable 
instrument, 291 

in due course, 296 

in due course of negotiable 

instrument rights of, 298 

may strike name of any en- 

dorser from note, 295 

other than in due course, 
rights of, 298 

Honor of profession to be upheld 
by attorneys, 684 

Husband, legal duties of, 144 


I 


Identity of offense, 77 

Idiosyncrasies and inconsistency of 
judge, 697 

Ignorance of law no excuse, 73 

Illegality in contract, 30 

Illegal purpose, contract for, 210 

Illegitimate child, status of, 149, 
150 

Ill feeling and personalities be- 
tween advocates, 680 

Impeachment, of person’s own 
witness, 405 

of witness, 405 

Implied contract, 16 

Implied trust, 231 

Implied warranty in sale by de- 
scription, 258 

in sale by sample, 259 

of fitness, 258 

Inconsistent obligations of judge, 
698 

Incorporating, purpose of, 351 

Incorporation by reference in will, 
126 
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Incorporators’ relation to corpora- 
tion, 352 

Incorporeal hereditaments, 158 

Incorporeal things real, 158 

Independence of judge, 695 

Indictment, 77 

essentials of, 92 

how offense must be set out, 
77, 78 

Industry of judge, 693 

Infant, can endorse negotiable in- 
strument, 289 

degree of care required of, 54 

Infants, contracts of, 56 

Inference distinguished from pre- 
sumption, 373 

Information, partnership must be 
revealed to partners, 334 

Injunction to restrain public offi- 
cials, 219 

Innocence presumption of, 79 

Insanity, effect on crime, 72-73 

in criminal cases, 80 

Installments buyer not bound to 
accept, 267 

Intent, bare, 70 

criminal, not imputed from 
violation of malum prohibitum 
act, 69 

—— effect of intoxication on, 74 

———in torts, 36 

joined with suspicious cir- 

cumstances, 71 

natural consequences of act, 


68 


to accomplish crime, 68 

Intention, of parties in contract of 
sale, 260 

Interest, due on contract, 25 

when allowed in contract, 26 

Interference by judge in trial, 
695 

Interpleader, 218 

Interpretation of will, 121, 123 

Intestate man’s property, 137 


INDEX 


Intoxicating liquor, knowledge of 
in sale to make crime, 74 
Intoxicationno excuse for crime, 74 
Investment trustee’s, 242 
Invitee, duty of property owner to, 
48 
A 


Joint and several contracts, 24 

Joint Liability, of partners, 331 

recovery from one in con- 
tract, 24 

Joint tenancy, 167 

Joint tort feasors, 35 

Judges attitude toward legislation, 
698 

Judicial obligations, 698 

Judicial opinions, 696 

Judicial power under constitution, 
458 

Jurisdiction, in crime, 76 

of equity, 196 

of Nation, no restraint on, 

454 

where a crime is committed 
through an agent, 76 

Jurors, Judges attitude toward, 
694 

Jury, attitude of attorney toward, 
681 

Jury room, testimony of, 403 

Jury trial in bankruptcy cases, 
423 

Justifiable and unjustifiable liti- 
gation, 685 


K 


Kinship or influence to judge, 694 
Knowledge that act is criminal to 
make crime, 73 


L 


Labor, right to, 461 


Lapsed gift of real estate in will, 
138 


usa) dle. 


INDEX 


Lapsed legacy, 131, 132 

Larceny, 86, 88 

Last clear chance, 59 

Latches, 198 

Law, of foreign state introduction 
in evidence, 376 

of the land, 468 

Lawyers’ duty, 680, 685 

Legal duty, 68 

Legislative intent, 475 

Liability, discharge of partner 
from partnership, 341 

of bank for payment on 

forged check, 290 

of corporation for torts, 353 

of directors, 368 

of endorser in blank, 300 

of husband for wife’s crimes, 

146 

of husband for wife’s debts, 

145 

of husband for wife’s torts, 

146 

of partner after dissolution 

of partnership, 340 

of person on negotiable in- 

strument, 289 

of person who permits him- 

self to be represented as partner, 

331 

of principal for agents nego- 

tiable instrument, 289 

where person endorses note 
in representative capacity, 295 

Libel, 43, 44 

Liberty, 461 

License, 190 

to commit battery, 85 

Licensee, duty of property owner 
to, 48 

Lien, of unpaid seller, 271, 272 

on negotiable instrument, 291 

Liens affect of in bankruptcy, 441 

Life estate, 161 

Limitation in an estate, 165 
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Limitations on powers of Federal 
government, 456 

Litigation, responsibility for, 685 

stirring up by attorney, 684 

Living apart of wife, when justi- 
fiable, 147 

Lost goods, 89 


M 


Mailing of letter, inference of re- 
ceipt, 373 

Majority of stock holder, 360 

Maker of negotiable instrument 
promises of, 298 

Mala in se acts, 67 

Mala prohibita acts, 67 

Malice, corporation guilty of, 353 

general malice, 70 

proof of, 81 

Malicious intent, in child, 72 

in insane, 72 

to injure one person sufficient 
to make injury to another crime, 
70 

Malicious interference, 64 

Malicious prosecution, 45 

Mandatory provisions, 355 

Manslaughter, 81, 82 

Marriage, definition of, 143 

why law interested in, 143 

Married woman, presumed to act 
on husband’s coercion in com- 
mitting crime, 75 

Marshalling assets in will, 138 

Maxims of equity, 199 

Meeting of incorporators, 364 

“Meeting of minds” in contract, 
29 

Memorandum to refresh recollec- 
tion of witness, 382 

Mens res, 49 

necessity of in crime, 68 

Mental disease, effect on crime, 72, 
74 
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Mental power necessary to make 
will, 120 

Mental suffering as element of 
damage in tort, 61 

Mind, the guity in crime, 68 

Ministerial acts of agent, 110 

Minor’s contract, 5, 6 

Misfeasance of agent, 115 

Misspelling name effect on nego- 

tiable instrument, 295 

Mistake, in contract in equity, 211 

in law, relief in equity, 212 

Money collected by agent, 107 

Moral obligation versus legal 
duty, 68 

Motive, proof of, 81 

Multiplicity of suits, enjoined, 223 

Municipal law mental attitude not 
necessary to violate, 68 

Mutuality in contract, 6, 14, 31 

Murder, 81, 82, 83 


N 


Naturalizing foreigner, 465 
Negligence, 53, 56 

gross, 53 

Negotiable document of title, 265 
Negotiable instrument, 292 

date of, 284 

essentials of, 283 

Neighbor, duty man owes to his, 


Newspaper discussion of pending 
litigation by attorney, 681 

Non-Acceptance by buyer of goods, 
2h5 

Non feasance of agent, 114 

Non payment, dishonor of nego- 
tiable instrument for, 303 

Noise, nuisance, 52 

Notice, how given to partnership, 
330 

in bankruptcy proceedings, 

in contracts, 17 


INDEX 


Notice, of dishonor, 
waived, 307 

of dishonor of negotiable in- 

struments, how given, 305 

of dishonor to whom given, 

304 

of dishonor, when given, 305 

——of dishonor when not re- 
quired to drawer, 308 

of dishonor when not re- 

quired to endorser, 308 

of dishonor, where must be 

sent, 306 

of infirmity in negotiable in- 

strument, what constitutes, 297 

of infirmity or defect in ne- 
gotiable instrument, 297 

~—— permitted to be disregarded, 
61 

Novation, 19 

Nudum pactum, 7 

Nuisance, injunction to restrain, 
220 

noise as, 52 

—— private, 51 

public, 224 

Noncupative will, 121 


may be 


O 


Oath of attorney, 686 

Obligation, of contract, 470 

can not be changed by law, 5 

of sale not performed, 256 

Obtaining goods by false pre- 
tenses, 88 

Offenses in bankruptcy, 424 

Offer, continuing until retracted, 
15 

Geen of duty causing death, 

8 
Opinion, not misrepresentation, 42 
of witness, 401 


Oral evidence to very contract, 
385 


INDEX 


Order, when negotiable instrument 
payable to, 286 

Ordinary care in negligence cases, 
53, 54, 56 

Organization of corporation, 363 

Ostensible powers of agent, 102 


Fr 


Parents, duties of to children, 151 

Parol evidence, rule, 385 

——— to add terms to contract, 387 

Partner can bind partnership after 
dissolution, 340 

Partners, can not conceal informa- 
tion from each other, 334 

change in, 346 

Partners’ interest in partnership, 
336 

Partners’ property right in part- 
nership, 335 

Partnership, account, when right 
accrues, 348 

bankrupt, 415 

definition of, 327 

effect of change in personnel, 

346 

how determined, 327 

liability for money misap- 

plied, 330 

liability for torts of one part- 

ner, 330 

liability of one who permits 

himself to be represented as 

partner, 331 

property how conveyed, 329 

property, what is, 328 

retiring of partner, 348 

settling account on dissolu- 

tion, 344 

who may bind, 328 

Part performance, 202 

Past consideration for contract, 9 

Patent medicine, proprietor liable 
for injury, 62 
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Payees several, all must endorse, 
294 

Payment, of negotiable instru- 
ment, 301 

of note by person secondarily 

liable, 309 

of price in sales contract, 265 

supra protest, 319 

—when made in due course, 
304 

Payments made to agent, 103 

Pedigree, statements relative, ad- 
missibility, 397 

Performance, damages in liewof, 27 

of contract, effect of Act of 

God, 21 

of contract, effect of death of 

party, 21 

of contract may be stopped at 

any time, 27 

of contract, prevented by act 

of party effect of, 21 

of contract, unnecessary 

where party refuses to carry out 

his, 22 

of illegal contract, 30 

Peril, person in, care used by, 58 

Perishing of goods contracted for 
sale, 255 

Perpetuities, Rule against, 170 

Personal property, 158 

Personal investments of judge, 
698 

Petition in bankruptcy, 434 

Physician admission of statements 
to, 383 

Place where negotiable instrument 
is drawn need not be expressed, 
285 

Police power, 460 

Possession, adverse, 171 

Power, granted agent, 99, 104 

Powers, in Federal government, 
455 

—— of corporation, 
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Precedent, condition, 18 

Preference in bankruptcy, 435 

Preferred stock, 361 

Preliminary question of fact for 
determination of Court, 

Preparation for criminal act, 72 

Prescription, right by, 173 

Presentation for payment of a 
check, 322 

Presentment, for acceptance of bill 
of exchange, 314 

for payment of negotiable 

instruments, 301 

for payment to an acceptor 
for honor, 319 

Presumption, against party that 
destroys evidence, 

distinguished from inference, 

373 

of fact, 374 

of grant of easement, 189 

of law, 373 

Principal when may be sued, 104 

Principals in murder, 81 

Principles of equity, 198 

Price, how fixed in contract of 
sale, 256 

Price paid, representation as to, 
41 

Prima facie evidence, 371 

Printed matter in contract, how 
considered, 12 

Private law practice by judge, 700 

Private nuisance, 51 

Privileged communications in 
torts, 43 

Privileges and immunities of citi- 
zen, 463 

Process of law, due, 467 

Professional advocacy other than 
courts, 683 

Professional colleagues and con- 
flicts of opinion, 677 

Promissory note, 322 

Promoter’s contract, 355 


INDEX 


Promoters to corporation, 355 

Promptness of judge, 693 

Proof of claim, 430 

Protest, of bill of exchange, 316 

waiver of, 307 

Property, depriving a man of, 466 

exemption from bankruptcy, 

416 

jurisdiction of rights in, 157 

Legal consideration, 157 

of bankrupt in hands of trus- 

tee, 444 

of bankrupt neglected, 444 

passes, when in contract of 

sale, 260 

private, right of government 

to use, 469 

real and personal, 158 

rights of a partner, 335 

rights, effect on civilization, 
157 

Proximate cause of tort, 36 

Public documents, admission in 
evidence, 3 

Public interest of judge, 692 

Public nuisance, 225, 226 

Public officials, jurisdiction of 
equity over, 219 

Publisher liable for libel, 43 

Punctuality and expedition by at- 
torney, 681 

Punishment, purpose of in crim- 
inal cases, 68 

Purchase of estate, 169 


Q 


Qualified acceptance, 313 

Qualified endorsement, 294 

Qualified endorser, warranties of, 
300 

epee base determinable fee, 
63 

Quitclaim deed, 178 
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Railroad’s duty at grade crossing, 
50 

Ratification, of acts of agent, 100 

of contract, 20 

Real estate, how man may use his, 
46 


protected by equity, 220, 223 

Real evidence, 3 

Receipts, in evidence, 388 

Recognizance, 93 

Records kept in usual course of 
business, admission of, 381 

Referee in bankruptcy, 425 

Reformation of instrument in 
equity, 212 

Refusal, of buyer to accept goods, 
270 

of party to carry out con- 
tract, effect of, 22, 23 

Relations of the Judiciary, 691 

Release in evidence, 389 

Relevancy of testimony, 375 

Relief from improvident 
tract, 4 

Remedy of conditions after acci- 
dent inadmissible in evidence, 
376 

Reminders, 163 

Renunciation of contract, 24 

Repeal of law, 474 

Republican form of government, 
462 

Reputation how law 
man’s, 44 

Resale by seller, 274 

Rescission of contract, in equity, 
207 

of sale, 277 

of sale by unpaid seller, 275 

what necessary to entitle per- 
son to, 24 

Reservation, 177 

Residuary clause in will, 135 


con- 


considers 
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Res ipsa loquitur, 60 


Res gestae exclamations, excep- 
tion to hearsay rule, 390, 392 
Restraining client from impro- 
prieties, duty of attorney, 680 

Restraint of trade contract, 29 

Restrictive endorsement, 293 

Resulting trust, 230 

Retiring partner, rights of, 348 

Reversions, 163 

Review of judge, 697 

Revision of law, 475 

Revocation, of agency, 111 

of a discharge of a bankrupt, 

422 

of will, 132 

Right and wrong rule in crime, 73 

Right of lawyer to control the in- 
cidents of the trial, 682 

Rights, and duties of parties after 
expiration of term fixed to run, 
334 

of endorsee in restrictive en- 

dorsement, 293 

of partners on dissolution, 
342 

Rule in McNaughten’s case, 73 
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Sale, of goods without authority, 
263 

of perished goods, 255 

Sales contract, 252 

Sample, sale by, 259 

Satisfaction in contract, 23 

Scope of authority, agent acting 
beyond, 101 

Seal, affect of, 7, 11, 12 

agent to execute instrument 
how authorized, 99 

Secondary evidence, 398 

Seisin, 344 

Selection of judges, lawyers’ duty 
in, 676 
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Seller’s risk, 263 

Seller’s talk, 41 

Self-defense, 81, 84 

Self-interest of judge, 699 

Set, bill of exchange drawn in, 
321 

Set off in bankruptcy, 443 

Settling account on dissolution of 
partnership, 344 

Shifting use, 167 

Signing, of attesting witnesses to 
will, 124 

of will by testator, 124 

Social relations of judge, 701 

Special agent, 97 

Special endorsement, 293 

Special law, 459 

Specific bequest in wills, 130 

Specific performance, 200 

Speculating with trust funds, 241 

Spendthrift’s trust, 232 

Springing use, 167 

Standard of care in negligence 
cases, 53 

State government, 458 

State matters, attitude of Federal 
government to, 457 

Statement against interest, admis- 
sion of in evidence, 382 

Statements of deceased person, 
admission in evidence, 382 

Statute of frauds, 253 

in equity, 205 

Stock, classes of, 366 

increase in shares, 359 

transfer of, 361 

voting right, 360 

Stockholder’s meeting, 367 

Stockholders’ rights, 358 

Stoppage in transitu, 272 

Strikes, unlawful when, 64 

Sub-agent, 109 

Subscribers, how law regards be- 
fore corporation is organized, 354 

to stock of corporation, 354 
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Subsequent, condition, 18 

Suing client for fee by attorney, 
679 

Sum of money expressed in Nego- 
tiable Instruments, 283 

Suits by trustee, 232 

Sureties, how regarded by law, 31 

Surety affect of bankruptcy of 
principal, 422 
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Taxation, how exercised, 459 

Technical advantage of opposite 
counsel, 683 

Tenancy, at will, 162 

by curtesie, 161 

—— by the entirety, 167 

from year to year, 163 

in common, 167 

Tender, in contract cases, 31 

Termination, of partnership, 337 

of tenancy in common, 168 

Testamentary capacity, 120 

Testify wife against husband, 147 

Threat as assault, 38 

Time, effect on demand paper, 297 

not express in contract, effect 
Ofe ns 

Title, negotiable 
265 

——no gap permitted in, 164 

Titles, searched, how, 180 

Torrons Registration System, 181 

Tort feasors, 35 

Tort not an accident, 36 

Torts, corporation liable for, 353 

elements of, 35 

nature of, 35, 37 

of agent, 111 

Transfer of stock, 361, 362 

Transit, goods in, 272 

Treatment of witnesses and liti- 
gants by attorneys, 681 


document of, 
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Trespass, enjoined, 217 

to land, 45 

Trial, right of attorney to control, 
682 

Trust, 229 

creation of, 230 

deed, form of, 229 

four elements of, 229 

funds, duty of 

towards, 242 

funds, rights of cestuis to 

follow, 241 

implied, 231 

investments, 241 

Massachusetts Business or- 

ganization, 244 

law will not interfere in cre- 

ation of, 232 

money in hands of trustee, 

stolen, 239 

property, cestuis in possession 

of, 238 

property not subject to debts 

of beneficiary, 235 

resulting, 230 

——who is owner of property, 
237 

who is responsible for debts 
of, 236 

Trustee, bankrupt as, 234 

in bankruptcy, 427 

in charge of business of es- 

tate, 238 

man can not be his own, 

231 

right to employ agent, 239 

right to make profit, 242 

to keep cestuis advised as to 

estate, 240 

when word gives notice of 

trust, 231 

right to sue, 232 

Trustees’ interest in estate, 232 

Trustees’ possession of estate, 
234 


trustee 
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Trustees’ right to lend trust prop- 
erty, 240 

Trustees’ right to reimbursement 
from estate, 235 


U 


Unconditional order to pay in ne- 
gotiable instrument, 284 

Undue influence, 208 

Unfair competition, 63 

Unilateral contract, 13 

Unpaid dividends in bankruptcy, 
440 

Unpaid seller, 270 

Unprofessional conduct of Attor- 
neys, 294 

Ultra vires contract, 356 

Use of dangerous machinery, 37 

Use, shifting and springing, 167 
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Valuable consideration in nego- 
tiable instruments, 290 

Value given, need not be expressed 
in negotiable instrument, 285 

Value in negotiable instruments, 
291 

Vested estate, 164 

Vested remainder, 164 

Voidable title sale of goods with, 
264 

Voting of creditors of meeting in 
bankruptcy, 430 
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Waiver of notice of dishonor, 307 

War, effect on contracts, 31 

Ward’s estate, liability of guar- 
dian, 151 

Warrant, agent’s power to, 101 

Warranties, of qualified indorser, 
300 
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Warranties, of endorser without 
qualification, 301 

Warranty, deed, 177 

express, in contract of sale, 

257 

implied in contract of sale, 
257 

Waste restrained in equity, 217 

Wife, agent of husband when, 145 

can not testify against hus- 

band, except when, 147 

legal duties of, 144 

living apart, when justifi- 
able, 147 

Wife’s position at common law, 
147 

Wife’s right to bring action at 
common law, 145 
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Wilful and wanton act no contrib- 
utory negligence defence, 58 
Will, essential requirements of, 

119 
legal conception of, 119 
nature of, 119 
of Chief Justice White of 
U. S. Supreme Ct., 122 
Wills, how construed, 121 
Witnesses, to will, signing of, 124 
treatment by attorney, 681 
Winding up of partnership, 337 
who has right, 342 
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X Ray pictures, admissible in evi- 
dence, 377 
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